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1. INTRODUCTION
The Confederated Salish and KootenaiTribes (Tribes) of the Flathead Indian

Reservation, located in Westem Montana, are pleased to present this overview of the water rights

settlernent rve anticipate achieving in the next two years. The Tribes, the Montana Reserved

Water Rights Compact Comrnission and the United States are aggressively negotiating a

settlement of the Tribes' extensive reserved and aboriginally-based claims to water on and off of

the Flathead Reservation. if settlement is to occur, it must happen prior to June, 2013, which is

the statutory deadline for all Indian water rights compacts to be completed under Montana State

law. If no Compact is approved by the Montana Legislature by that date, the Tribes and the

United States will be required to file water rights claims for the Tribes in the ongoing Montana

general water rights adjudication proceedings. The Tribes are prepared to make those filings for

aboriginal and Winters reserved water rights on and off of the Reservation.

The Tribes propose a settlernent approach unique in many aspects. While our final

settlement package is not yet complete, we anticipate that the main components of that settiernent

will: protect both Indian and non-lndian verified existing r.vater uses; manage Reservation surface

and grouncl water as a unitary natural resollrce by a joint State/Tribal managetnent entity under a

single body of law; foster rehabilitation of the degraded habitat for Tribal fisheries and wiidlife

on and off of the Reservation, and provide forTribal economic and educational developtneut.

This settlernent i,vill also provide redress to the Tribes for injuries to Tribal natural resources

arising out of or resulting from the acts, erors and omissions of the United States and the State

of Montana pertaining to witter management and related issues since the Reservation was

reserved by the United States in trust for the Tribes. It is assurned that the State of Montana rvill

contribute rnaterially to the ltnal settlernent.

2. THE FLATHEAD INDIAN RESERVATTON AND THB HELLGATE TREATY

The Tribes have occupied central and westetn Montana, as well as portions of Idaho and

Canada, as their homeland for thousands of years. Tlie Smithsonian Institute's Handbook of

North Arnerican Indians, Vol. l2 (1998), entit led Piatear-r Indians, describes indetai l  the

aboriginal reiiance oithe Tribes on the panoply of natural resoLlrces this region itas to off'er. They

practiced their cycl ic way o1' l i fe based r-rpon the harvest of seasonally available f ish, game, and

plants for food, rnedicinal pllrposes and cuitural r-reeds.
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Water has been central to the Tribes' existence since t ime immetnorial. I t  is a source of
travel and trade as r,veli as an essential cornponent of the habrtat for the fish, wildlife and plants
necessary to support our physical and cultural existence. In August of 1805, the Tribes greeted

Lewis and Ciark in the Bitterroot River Valley and showed them the way over the Lolo Creek
Trial towards the Pacif ic Coast. In 1841 the Jesuits buil t  Saint Mary's Mission in the Bitterroot
Valley to satisfy the resident Salish Tribes' request for education and assistance. The Church
joined with the Tribes to create the first irrigation canals in Montana. Prior to 1854 the Jesuits
developed irrigation facilities near the Catholic Mission of St. lgnatius for the benefit of the

Tribes in what becanre the Flathead lndian Reservation r.vith the signing of the Hellgate Treaty.

The Flathead Indian Reservation was reserved by the Tribes as their pennanent and

exclusive homeland in the Hellgate Treaty of July 16, 1855 (12 Stat. 975). The Hellgate Treaty

is one of a series of similar Indian treaties entered between the United States, represented by
Issac Stevens, and numerous tribes of the Columbia River system. In Article One of the Hellgate

Treaty the Tribes ceded to the United States a significant portion of their aboriginal territory. In
Article Two the Tribes reserved to themselves from their aboriginal territory the Flathead Indian

Reservation.

A common attribute of Stevens treaties is express perpetuation of tribal aboriginal

hunting fishing and gathering rights on and off of Reservations. Hr-rnting, fishing, trapping and
gathering throughout their aboriginal territory were essential to the Tribes' existence before and

after non-lndian contact. Tl-rat reliance is expressly ratified in Article Three of the Treaty, when

tl"re Tribes resenred to thernselves the "exclusive right of takir-rg fish in all streams running

througir and bordering" the Flathead Indian Reservation. They also expressly rcserved the right

to continue their hunting, f ishing ancl gatherir-rg neccls of ' f  oi ' the Reservation it t  their aboriginal

teritory. 
'l 'his Treaty langr.rage is ir-rdistingnishable Il'om the treaty langi"rage that lias securcd to

otl ' rer tr ibes thc r ight to a federal ly-protected salnonid al locatior.r both ott and off of their

Re se rvations.

Arl icles Four and Five of the Treaty dernonstrate the cornrnitment of the United States to
provide the necessary materials, equiprnent, faci l i t ies, educatioual faci l i t ies, instruction and

rnonetary supporl to conveft the Tribes to an agrarian society. These promises and tnore are wltat

underpin the continuing existence of the Tribes. We have lvorked hard to protect our rights and

resources for ftrture generations at considerable cost and fair success.

3. HYDROLOGIC SE'TTING
Streams and rivers on the Reservation, lvith the exceptionof tiie Flathead and Little

Bittenoot Rivers, arise in mountainous terrain that is predourinantly in Tribal ownersirip.

Extensive valley-floor wetland and gror-indwater resources also originate frotn Reservation

rvatersheds. Stresses on Tribal r.vater resoLlrces began r,vitli the allotment-era opening of the

Reservaiigryfqliorved by consiruction and operation oithe approximately i30,000 acre iederai

Flathea{indian)n-igation Project (Project), and ongoing water developtnent under the State of

Montanaffi-ropriation systern. Developurent has cuiniinated in the current pattern of surface
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Ker Dam, located on the Reservation at the outlet of Flathead Lake ancl completed in
1938, is currently operatecl by'PPL Montana. Following FERC rel icensing, the Tribes were
designated co-l icensees with the option to operate the faci l i ty start ing in 20i5. Kerr Dan
regulates thetop ten feet of Flathead Lake, a natural waterbody, of rvhich the south half is located
within the Reservation. While there are clear power and recreatiolal benefits attributable to the 1-i r'';,,.1.'."-^
facility, these were generally achieved at the expense of Tribal natr.rral resources. The facility _,\f' ' '( 

"

was operated as a load following polver plant until implementation of ramping rate ancl daily
flor'v schedules in the late 1990's. Prior to this, dramatic floiv fluctr-rations substantially degiaded
Flathead River riparian and aquatic habitats and lead to the lor.vest tror-rt densities of any laige
Montana river. Maintenance of the ful l  pool elevatiou of Flathead [.ake resulted in lvidespread
shoreline erosion, including the cornplete loss of the unique 800 acre delta lvhere the Flathead
Rivcr  entcrs  the lake.

and ground lvater use, whicli substarrtially dirninishes Reservation riparian and aquatrc habitats
and the abil i ty of the Tribes to uti l ize their resources in a uianner consistent with t l ie 1855 Treaty
of Hellgate.

The Flathead River originates in southern British Columbia and the Bob Marshall
Wilderness and flows througli portions of the Tribes' aboriginal tenitory. Once on the
Reselation it flows for over 70 rniies anci drains tire entire Reservation. The Flathead River is a
large headr'vater tributary to the Columbia River, with a mean annual runoff exceeding eight
millior-r acre-feet of water. Two hydropower facilities, Kerr Dam and the Hungry Horse project,
respectively have storage capacities of approximately 1.8 and 3.5 rnillion acre-feet. Water
management of both facilities is fully integrated with operations for the Federal Columbia River
Power System including system-wide flood control, power generation, and reservoir maintenance
and release pattems to enhance both anadrornous and inland fisheries. Figure 1 depicts the
regional nature of the waters at issue.

Hungry Horse Dant, located on the lou,er Sor-rth Fork Flatheacl River, r,vas cornpleted in
1958 and is operated by the Bureau of Reclarnation. The clam inundated 80 rni les of the Soutir
Fork Flathead River and tr ibutaries, irreversibly inf luencing the pl iysical and cultural landscape
irr this potl ion of the Tribes'aborigir-ral teri tory. Due to the reservoir 's lerrge storage capacity r.-u)
and f lood controitnandate, peak streamflows have been rneasurably reduced t luoughout the ., , ,1r,",5"*.
lower Flathead system. Again, there are clear econornic benefits that can be attr ibJted to the 

'  t  
\ , ,  (- ' , '  'n,

faci l i ty, but thc reduction in peak f lows has diminished the lbnration and rnaintenancc of +"1 
,"" '  

I
riparian habitat alottg large stretches of the Flathead Rivcr r,vithir-r the Flatheacl Reservatio'. i

Thc ecologyof streaurs and rivers on the Reservation is i inl<ed to seasonal mountain
snor'vtnelt r'vith spring and early sulrlner streamflows that typically account for 60 to 80 perce.t
of the amttalrunoff. DLrring this cri t ical rvatertnanagelnent period the l7 federal project
inigation resen'cirs are filled, state-based appropriations are niei, wetland anci groundrvater
resollrces are recharged and, to tl-re exteut not diverted for irrigation, elevated strearnflows fonn
and rnaintain the riparian and aqr-ratic habitat upon which native ald introdgcecl species deoend.
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However' in all but the wettest years, there is insufficient natural mnoff to meet cornpetrng
dernands for wateruse.,Tribal natural resources b-ear the brunt of water shortages, witli tl-re Little
IJltterroot Ktver exlttbttttrg some of the most severe water shortages. This river flows for over 50
tniles on tite Reservation. However, below the prirnary Project irrigation diversio6s in upper
reaches of the river over 60% of the total annual runoff is dlpleted, and by the mouth the river is
either dry or at very low flows during the summer irrigation period. Figurc 2 shows the 1
inextricably interlwined nature of Fiathead Indian Inigation Project facilities and water bodies on I
the Reservat ion.  

- - - "  " "  
I

-J

Streatns and rivers that support higher summer flows are often rnaintained by surface
water and ground water interactions. In some lvatersheds the exchange is very substantial, and it
becotnes a sornewhat artificial distinction to physically separate surface and giound water
resources.

With the above as context, two of tlie primary tenets of the Tribal proposal to settle water
rights - r"rnitary management and protection of existing verified uses - come into focus. Land use
pattems that have developed ttver the last century, including over 155,000 combined project and
private inigated acres, development of over 7,000 domestic r.vel ls and numerous rnunicipal anci -,  - l*, \ f
cotnmut]ity wells, lead the Tribes to recognize that verified existing uses r,vould need soine le'el V o'rnri *il-,t
of protection through the sett lement process. Concurrent,,vith this, the'fr ibes perceive: (a) a 

"Lb;'

complex physical environtnent rvhere surface and ground water as well as natural ancl inigation-
inflr:enced flows are co-n.iingled; and (b) a legal ar.rd institr:tional pattem of appropriationla'd 

J 
N6t .,!'1:le^e-l^

'uvater use that is highly courplex. [.ogicaliy, the Tribes consider that Unitgry*gelggg-rnt, a iegal'
and adrninistrative framework that sees qqrfagg_and ground rvater as a single res,_o_llfce ro manage,
and clocs not bifurcatc administration beirvcen Staie ofMo-mana eiid Tii6;l "o,l.r, o, on
appropriate path to implerlent a cotnpact. Figurc 3, clernonstrating the checkerboard land ; ni ̂  I "tr .fi^.ur",J
orvttership pattern on the Resctvation, casts i ight on the i l logic of the tracl i t ional bif lrcrtcci /+"*r;+?.L"/systern of rvater adrninistration perpetuated in nost Indian rvater rights settlernents 

I )r r-*nt*.u

4. TI]E FLATTIEAD ALLOTN{EN'I ACT AND TIIE FI,ATT{EAD INDIAN
IRRIGATION PROJECT

A. The Fiathead Allotment Ac!
The Flathead Indian Reservation remained in cornrnunal Tribal or,vnership until Congress,

over the objection of the Tribes, passed t ire Flatl iead Allotnient Act of Apri l  23, i904 (33 Stat
302). That Act, as antended, set the stage for the Tribes' efforls to achieve a,,vater r ights
sett lement. The three primary components of the Act consist oi(1) al lotrnent of Tribal land to
individual Indians, (2) opening "sLlrplLrs" unallotted Tribal lands to nol- lndian homestead e.try,
and (3) authorizatioii of the development of the Flathead(1-nfi@irrigation Project (project) ,.for
the benefit  of the Indians" of the Fiathead Reservation coh;ri fed ir.r Section t+ of the Act. The
Act contains addit ional considerations that play into a sett lement, such as the grant to the State of
V n n t e n e  n f  c c c l i n n c  l K  . - , 1  ? / .  ^ { -  ^ ^ ^ l -  + . . , , , - - l - : -  ^ -  , L ^  D  . ^  - - . . . :r J  r  v  s r r u  J v  v r  l q u t l  r u n  l l S l l l p  u j l  u l g  r \ t r 5 g l  v a u u l l .
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( l )  A l io t rnent .
Metnbers of the Tribes received individual al iotrnents of Tribal land consist ing of 8O or

160 acres coveringapproximately220,000 acres of the 1.2 mil l ion acre Reservation. As the
Reservatior-r land status map (Figure 3) demonstrates, rnost of the allotrnents are no longer in
Indian ownership and in fact. most r.r,ere lost frorn Indian ownership by the late 1920's. ; , ll L I

(2) Homesteading.
Tribal lands the Secretary of Interior deerned "surplus" to allotrnents were opened to non-

Indian entry in 1910. Approxirnately 410,600 acres of Tribal land were taken as homesteads in
the early I 900's. Tl.re S ecretary of Interior sold these lands in his capacity as trustee to the Tribes. *

. F

(3) Flathea{ Indian}ni gal ion Projcct.
The Freffi the single largest impact on the history of the Flathead Indian Reservation. is

discussed in detai l  in the next port ion of this brief ing paper.

The Court of Clairns has detennined that the Flathead Allotment Act constituted an
unlawful breach of the Hellgate Treaty and resulted in compensable takings of Tribal lands. -i'he

Tribal government has received compensation from the United States for taking Tribal land for
State sections and homestead lands and other federal purposes. The 1948 amendments to the Act
provided the Tribai government de minintis cornpensation for undefined and perpetual
easements over Tribal land frtr Project facilities. Owners of allotted and homesteaded lands fiave
received no compensation for Project rights-of-way over their lands. The Tribes have received
no colnpensation for taking l'ribal aboriginal or reserved water rights.

,t''4

B. l 'he F lathead (ndiaMrr ieat ion Pro iect-
( I  ) Puqrose of thc Plojcct.

The Act and its 1908 arner-rclments directed t l ie United States to build an ir igation project

Prior to init iat ing constntct ion of the Project, the Secrctary acknowledged t l ie existcncc
of extensive in' igation by rncrrbers of t l ie Tribes and directed the survey of those Incl ian uses of
'water. This fedcral Lrnderlaking recorded approximately 470 cases of lndian inigation that
predatecl constrr.tct ion of the Project. Congress provided no statutory authority or guidance to thc
Secretary for this federal endeavor. These carly Indian irrigation uscs have come to be knor.vn
locally as "Secretarial water r ights." As with the al lotrrents those Sccretarial water r ights
becamc attached to, inost are rlow in non-hidian olvnersirip. Secretarial r,vater rights provide one
basis for non-lndian claims to r.vater on the Reservation.

(2) The Prcject is a BIA Project.
The irrigation project is a Bureau of Indian Affairs (BiA) project authorized under the

Flathead Allotment Act. I t  is not a Bureau of Reclaination (BOR) authorized under t l ie 1902

/r'tL4\l1

1 ,,,.1 lt-

fbr the ber.refit of the lndians of tire Reservation. Thc Act also_plqvided for the hornestcad
entrymen to be served. That project is called tlie Flathea("Ol.pnigation Project (Project). T t ?
The Project serves approxirnately 130,000 acres of lanc' l  on t ldReservation.

N r' r i
a \  . 1  r  ( t , 4 . - '

F t r '  I ' .  )
(;'1'':t'v-' I
1  ^ .  -  ,  r l ' )

t',l ,'' ' 
"
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Reciarnation Act. The Flathead Allotrnent Act incorporated only l imited port ions of t l ie
Reciarnation Act of 1902 for applicatron on the Reservation. For example, the Act did not
invoke tlie application of state water law. Consequently the Project does not operate under water
delivery contracts or other commitrnents common to BOR projects.

The BIA was solely responsible for operation and maintenance of the Project in
accordance wit ir 25 U.S.C.28i, et seq., Tit le 25 of the Code of Federal Regulation, the BIA
inigation manual and federaljudicial guidance prior to April 7, 2010. Since that date,
management and operation has been conducted jointly by the Tribes and the Flathead Joint Board
of Control, the representational entity for the tlree state-based irrigation districts authorized to
exist within the project boundaries pursuant to a 1928 amendment to the Flathead Allotrnent Act.
The United States has retained ownership of the project under the BlA-approved Project
operating agreement betr,veen the Tribes, the Joint Board and the United States. The Project is
now operated and maintained by the Cooperative Management Entity (CME), a cooperative
undertaking betr.veen the Tribes and the Joint Board of Control.

(3) Project Constrr-rction, Operation and Maintenance Has Severely Degaded Tribal Natural
Resources.

Federal construction and operation of the Project began in 1908 and was essential ly
complete in 1964. The Project consists of l6 reseryoirs on the Reservation and one upstrearn ancl
norlh of the Reservation on the Little Bitten-oot ftiver. Most of the reservoirs are natural water
bodies rnodified by the United States to enhance storage capacity. Tl.rere are approxirnately I ,100
rni les of canals and laterals and approxirnately 10,000 inigation structures within the Pro.ject.
Mar-ry canals divert some to all o1'the florv of natural streains. In many cases, natural strearns
rvere aud continue to be total ly obli terated. With the exception of one off-Reservation diversion
on Placid Creek (discr.rssed bclow), not one of these Project stnrctures wzrs designed and buil t  to
provide auy instream flow, screening or f ish passage. It  u,as not unti l  1985, after the Tribes
sr.rccessful ly sued to enjoin the Unitcd States from dewatering Reservation streants, that thc
Project tnade any effort to maintain minirnurn instrearn florvs to protect theTribes' aboriginai
and Treaty-reserved f ishery habitat inipacted by the Project on the Reservation. Sr.rbsequent
effbrts b),the Tribes, including securing funding and materials, f inal ly prodded the BIA to irr i t iatc
a fish screening effort for Project diversions on the Reservation.

'fo 
supplernent the wiLter sr-rpply for the Project the United States constructed ullmerous

trans-basin diversions rvithin the Reservation and four trans-bor:ndary diversions that bring lvatgr
onto the Reservation lrom off-Resenration watersl-ieds. One trans-bor:ndary diversion, from
Placid Creek off of the Reservation, has had a BIA f ish screen and ladder in place since the
i930's at the request of norL-lndian land owners seeking to protect their porlion of the off'-
Reservation aquatic environr.nent. Tl-ris was 50 years before the federal court rnandated the BIA
to undertake similar protections for Tribal resources on the Reser-vation. The constrr-rction of
these .",,'atershed di'"'ersions has resiiltcd in well-docurnenied irrassive antl ongoing erosionai
features and nurnerous lesser but cumulatively significant injuries toJfrbAlb!$s and waters
within t l ie Reservation, inclr"rding bLrt not l irnited to uncontrol led inigation retum flows, canal
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breaks, dant failr.rres, tloodir-rg and unregulated strearn drversions.

In the 1948 arnendtnents to the Act Congress directed that a portion of the electrical
power generated by the FERC-Iicensed Ken hydroelectric facility be dedicated to paying for a
portion of Project costs and operational expenses, including eventual coverage of operation and
maintenance assessments normally chargeable to the irrigators. The Tribes are co-licensee of the
Ken facility and have the option to assume full ownership in 2015. Unless amended, the Tribes
r.vill be bound by the provisions of the 1948 Act that require Kerr to provide a "low cost" block
of power to supplement Project operating expenses. In effect, the Tribes will subsidize the
operation of the Project, yet as owner of only I0% of the lands served, will receive only 1 Oo/o of
the rvater delivered bv tlie Proiect.

(4) rhe Proj;'i':.ilril::ff[H,T:iffi"Xtx?,:tir3i'.""jtl','o 
..*" rand based upon a water ? s. i 

- R
right prioritydate scheme. Rather, all lands are served as if they are of equal priority date. ihe 

- 
t 

,l l"r:
Project setves approximately I 30,000 acres of Reservation land, spl i t  equally between al lotted t: .  f \

and homesteaded lands. As the land status map at Figure 3 shows, the land base under the f 
r'vr c' ' '

Project is a highly checkerboard orvnership consisting of Tribal, individual Tribal member, non-
Indiau, Stateof Montana and Federal (BIA, Fish and Wildl i fe Ser-vice) iands. If  sett lernent
negotiations shotild fail and iin adjudicatiou ensue, the Project simply could not serve land on an
adjudicated priori ty date basis without massive redesign ancl reconstruction.

r i

The Tribes and its membcrs own approxirnately 10% of the hornesteaded and al lotted
land served by the Project. l'he l'ribes are the single biggest lancl or,vner under the Project and
are cntit led to a Winters'uvater r ight r,vith a priori ty date of juiy 16, i855. Following the current
status of federal law, orvners of al lotted lands, be they Indiar-r or non-lndian, would be cntit lcd tcr
the sane Winters priori ty date. O'uvncrs of homestead lands under t l ie Project would be entit led
to a priori ty date of the date of f irst use, lvhich by definit ion lvi l1 be no earl ier than 19i0. In the
event the a settlernent lails ar-rd litigation ensues, thc United States would be faced rvitl-r a Project
that cannot satisiy a priori ty date l i t igatecl outcorne to Tnbal r,vatcr r igl-rts quantif ication 'uvithout

rnassive inft lsions of cash and restructuring.

(5) The Project Is in Deplorablc Physical Condit ion.
A reporl entitled Con-rprehensive Revier,v Reporl. Flathead Indian lrriqation Pro-icct lvas

cor-r-ipleted for the Project in October 1985 by a study teanr consisting of personnel frorn the
Bureaus of Reciamation and Inclian Affairs. Tlie three-volurne report confirmed r.vhat the'I'ribes
already knew - the Project is in deplorable physical condit ion. In the intervening years since the
I 98 5 Conprehensive Revierv, some of the deficiencies have been remedied, solne have
deteriorated fudher, and nelv deficiencies have developed. (,\,' rv

(7v ' t  f  o '  r9 l  r

)a tvg 5

+ct i.

in 1985, and coniinri ing to ihe pi.esent, i i rc BiA Flatireaci Agency inigation Divisior- i  
-1

lacked a planned and budgeted maintenance program for the inigation storage and distribution I
facilities, forcing repairs to be rnade on an emergency basis and often relying on irnmediately 

I
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available rnaterials r 'vhich general ly had a short l i fe expectarrcy. A totai of $35 to S40 mil l ion ofdefened maintenance was identified by the Bureau of lndian Affairs in 2005.

Lack of adequate water measurement continues to be a major operational deficiency.
Automated gate control at key diversion points is needed for efficient water managelnent
throughout the Project. The need also exists for installation of motor gate controls at keydiversion faciiities' Replacement of existing turnouts and srlall headgates with a typical precaststructure to facilitate the use of flow meters is also needed.

Rights of way generally are not surveyed and are at best poorly documented for much ofthe Project' Fences' gates and other obstacles encroach on canal and lateral right-of-ways. Lackof mair-rtenance access to the project is a serious deficiency.

Key canals and laterals require cleaning and reshaping to restore them to their originalgeometry or an ideal geometry. Damage from unrestricted livestock access to projeot facilities
has been a rnajor cause of poor canal ancl lateral condition. Fencing or some other preventative
measure to prevent continued livestock damage is needed prior to implernenting canal and lateralrehabilitation' To the extent theyexist at all, canal liners are in need of replacelent. concrete
l iners are old and deterioratecl. Many have been patched; some have been patched or rel ined
rnult iple t irnes.

Fisl-r protection structures are seriously lacking on the Project. The Biological
Assesstnent for Project operation and transfer to the CME specifies protective measures for t5e
ESA-Iisted buil trout that must be impiemented within the next five years. Above ancl beyo'ci
that' the Tribes liave developecl recommendations and cost estirrates for aclditional irsh passage
facilities to be constmcted at the intersection of certain streams and canals as r.vell as at several
reservoir outlets.

The above l ist rnerely l t ighl ights some of the rnost profound structural, operatiolal a'd
uraintenance deficiencies that currently exist. Thc Tribes' engineering contractors have
developed esti tnates for rehabil i tat ing and repair ing many project faci i i t ies, focusing o'
rehabil i tat ing canals and laterals, structure rehabrl i tat ion at key canals a1d laterals, autor-.ated
water managelrent and improved f ish protection. Those costs, calculated in 200g dollars
approach $ 1 60,000,000.00. And this would only approach the 1 91 0 "ers buil t" condit ion r.vhich
has caused extensive injury to ' fr ibal 

resoLlrces. These estirnates clo not include past and future
expenditr'rres under the Tribally-operated Safety of Darns prograrn for project..r.*o,rr, nor do
they include estimates to repair or rernediate ongoing damage and injury to Tribal natural
resOllrces arising out of or resulting frou-r Project constmction, operation and maintenance.

(6) BIA Land Records for the project are Deficient.
(a) Thc last official Project land reciesignation ,,vas conciucteci by the Unitecl States in

1 963. Ownership and irr igation Llsage has changed drastrcal ly since that date. As a rel ic of past
poli t ics rather than science, not al l  Project lancls are served equally. Most get approxrmately
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equal per acre allocations; fewer get r.vhat is referred to as ,,crouble duty,, or ,.triple duty,, water.Secretarial rvater rights are provided the spectrum of zero to full duty allocatio' a'd have beenassessed by the Secretary anlr'vhere from zero to full cost per acre for operation and rnaintenance.

(b) with very few exceptions, the canals and ditches of the project have never been ti \surveyed or platted and the individual Indian and non-Indian owners of land have not beencourpeusated for taking those rights-of'-way, which generally appear as easernents in gross o'Reservation land deeds.

t ' e ' t -< -^nJ

Q r r,rl''
l

5. WATER RIGHTS ON THE RESERVATION
Prior to the Flathead Allotrnent Act, the Tribes owned all the water in, on and under theReservation' In the early 1900's, the united States filed appropriations under the laws of

Montana for 27,466,984.82 acre feet of i.vater on and off of the Reservation to supply the project.
These filings lvere done in the narne of the Uniteci States. other than a few local srare courtdecrees in the early part of the t',ventieth century (absolutely incompatible with a McCarran Actadjudication), there are no other primary r,vater right claims to water on the Reservation.

The 191 2 amendments to the Act established a federal systern wliereby project warer
users could apply for, pay ar-rd sr:bsequentiy obtain a federai "\.vater right certificate', for proiect
water from the secretary of Interior. Historical research and the results otu.rtr"q,., ." i^i . i l ' ." i ' r t ' 'o
Frecdotn of Infonr-ration Act confinn that this systeur was never implernented. tn-

UndeL the Montana water Use Act, al l  persons asseft ing a claim to a water use predatir- ig
1973 rvere rcquireci to file with tlie State a "claim" to that r.vater. There are approximately 4,200
such clairus to Reservation r 'vit ter t t trder State larv, preclonrinantly clairr ied by non-lndians. Under
that samc body of Montana law, persons lvho ir-r i t iated a use of rvater after 1973 r.vere authorized
to seek a "pennit" for that rvater use from tl-re State. Montana lvas enjoined fr-orn issLri'g new Llsepennits on thc resern'atiott in 1996. Tltere are approxirnately 320 pel-nits on the lteservatior-r,
predomitlantly clairr ied by non-lndians. Though not required, the United States f i led State-wide"protective" vvater riglits claims ibr the Tribes and its rnernbcrs for water reoessary to satisfy
Tribal aboriginal and reserved rights throughor.rt the State. The Tribes n-racle sirnilar protective
fi l ings three decades ago.

' fhe 
obligation of Tribes, and the Uniteci States as trustee for the Tribes anci ' l ' r ibal

niembers (be they al lottees or not), to f i le rvater r ight clairns in the Montana acl j lrdication is
stayed by state law during the pendency of cornpact negotiat ions. If  the Montana Legislature
fai ls to approve a compact by June 30, 2013, the Tribes and t l-re United States wil lbe required to
fi le al l  their water r ight clairns in the Montana adjudication rvithin t ivo years of that date.

If settlement negotiations fail, the Tribes are prepareci to file and vigorously prosecute
t l r e i r  n l q i m "  T h o  T . i k - .  , , , ; l l  r : l ^  ^ l ^ : . - ^ -  f ^ -  : . - ^ . . - ^ ^ . - -  |i i i ! r i  ! i ( i r r i r r .  i i i i  r r i L i v s  \ v i i i  i i i u  u l a i i n s  i o i ' i i l s t i ' e a i i l  i i o t v s ,  s p n n g s ,  w e t i a n d s ,  l a k e s  a n d
reservoirs, historic and present irr igatiort,  practicable in' igable acreage, dornestic, commercial and
ir-rdustrial uses, hydoelectric generation, and groundwater. The Tribes lvill also file clairns for
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rrstream flou's throughout their aboriginal tenitory in Montana.

6, STATE AND FEDT]RAL COURTS HAVE CONSISTENTLY CONFTRN{ED THEPERVASIVE NATURE OF THE TRIBES' RESERVED AND ABORIGINAL\,VATER RIGHTS
The record ofjudicial decisions addressing the nature and extent of the Tnbes' reservedand aboriginal water rights is extensive. As Appendix A to this briefing paper dernonstrates, theTribes have established a judicially sound basii lo clairn all the water nr..rrury to fu,t!djzs_$-gpre-Treaty natural enviro,rlme!t-of the Reservation and such additional water n.."r.ury to satisfyfha ma ii v b r]mo seiEi;h i ch Tq;;r;ffiffi 

' 
ilol*ut i o n as thei r pennanent hom e l a'd.rn additiotT6flibes' aboriginal rights to h,unt, fish and gather off of the Reservation have beer.rconfirmed in State and Federal coutts. The follorving disJlssion summarizes the jLrdicially

confinned nature of the Tribes' rights to r.vater. For a listing and brief ar-rnotation of relevant caselaw from which this summary is derived, please refer to afienoi^ a.
A. Aborieinal Water Rights.

( I ) The Tribes have retained tlieir pre-Treaty aboriginal rights to hunt, fis5 and gather offof the Flathead Reservation. Destmction of those riihts, un'o tn" attendant habitat, constitutes thebasis for monetary cornpensation to the Tribes.
(2) The Tribes' aboriginal right to take fish in Reservation waters cntitles

i'strearn flo,,v rights necessary to maintai' the fishery. 
/atlon waters ctltitles the Tribcs to 

Nt,
(3) The Tribal aboriginal right is entitled to a "tiule irnmemorial" rrrioritv date.

B. Wirrters Reserved Water Rights. , , . .- l-l t
( l)  creation of the Reservation reserved to the Tribes al l  watcrs of the Reser.vatior,.f  

".  
: .{rr l(2) Tribal reserved water r ights are entit led to a July t 6, l855 priori ty drt; , j , ,J:;; ;" 

+'vi t"
Winters doctrine.

C. Nature of Tribal Water Rights.
( i) Tribal water r ights are "pervasive"throughout 

the Reservation.
(2) They incitrde all r'vater necessary to satisfy thc nrany purposes fbr r.vliicli the

Reservation r'vas created, incltrcling fishing, agriculture, domestic, inclustrial ancl firtr-rrc uses. i'
shofi, the Tribes' rights inclucle all r-rses necessary to fulfill the ho:aeland of the'fribcs in
pelperulry.

lt i1t:,-+--.

D. Dut),of the United States.
( i) The United States rs vested wit l-r a trr,rst obl igation to rnaintain instrea'r f lo,uvs

impactecl by the Project at a protected levei regardiess of t ire eqr.r i ty clain-is ofjLrnior water Lrsers.
(2) The United States' trust obligation requires i t  to protect Tribal and al lottee water

rights from diminishment or t i tkings.
(3) The United States' trtrst obl igation also extends to protection of al l  other Tribal

t r r t t  t t ' a l  r F q n r  r r l ' a c

No

/ l '
i , i 1 l t ) - '
I
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E. Impact of Tribal Rights on Montana State Law.
(l) The State is enjoined from issuing new water uses and cl ianges of existrng use on t l ieReservation until such time as the Tribes' rights are fully adjudicated oi resolved throughsett lernent.
(2) Montana water Use Act is "adequate 

on its face" to adjudicate tire Tribes, waterrights; the question of "adequacy 
as applied; ' is yet to be determined.

7. ELEN{ENTS OF TIIE TRIBAL WATER RIGHT SETTLEMENT
The story is an old one. Since the arrival of non-lndians in their aboriginal territory theTribes' gestures of friendship and sharing have resulted in loss of Tribal rights and propertyinterests' Litigation is one rvay to recoup those losses, but pragrnatism suggests the value of afocused effort to resolve water-related ciaims through negotiution in the first instance. TheTribes have four primary goals in settlement. First, the Tribes will obtain sufficient water tosatisfythe homeland needs of the Reservation and aboriginal territory. Second, theTribes desireto rehabilitate and improve the natural environment of the Reservation. Third, the Tribes seek tomaintain flexibility in lvater lnanagement options to provide for future "llung.s in warer use andwater availability arising out of climate and social change. Fourth, given the uncertainties in theglobal economy' lve desire a settlement that reserves toihe Tribes tlie right to prioritize

expenditure of settlement funds to obtain thegreatest fiscal benefit from the settlenient package.
Accordingly, and in response to tlie information summarized in this briefing paper, tlie Tribes
present the follo."ving tr,vo-part settlement outline.

A. Primary Components of a Water Rights Sett lement.
( l) TheTribes cotnmit to protecting verif iecl exist ing Indial and lon-l 'cl ian rvater uses atleast to tlie lcvel available undcr current lar.v, thereby avoiding the costs o{.a McC--arran-typc

general adjudication.

rlanaged as a trnitary natural resource .
be adrninistered by a Tribal/State cntity uncler a
be enacted by the Tribal Cor_rnci l  and thc Montana

(a) Managerncnt lv i l l  be based upon scient i f ic forecast ing and rnonitor ing of cach

(b) Adapt ive managelnent wi l l  address seasonal and annual var iat ion in the water

(2) Surface and groundwateruvill be
(3) All  rvater on the Reservation rvi l l

cor-tsistent body of Reservation water la,"v to
Legislature.

watcr year.

year.
(c) Instrearr f loi.vs for Reselvation streartrs and rivers wil l  be scientif ical l l ,

forrn'lated a'd will cany a tirne irnrnernonal priority date.
(d) The Reservation r.vill be closecl to nerv surface rvater appropriation.
(e) Groundrvater wiil be managed to avoid mining, strealn flor,v depletion,

depletion of exist ing lvei ls, yet al low scientif ical ly sor.rnd new rvell  clevelopment.
(a) The Project r,vi11 have a single priori ty date, July 16, 1855, and wil l  be a parl of t5e

T ' - k ^ . '  \ X / i , . r ^ - .  , - i ^ L ,  - f l - : ^  ^ ^ . - . - -i i i uiis \"i i ilicrs iigni. I llis coinpouetrt ts proposed to be achieveci tiirougfi a stipglatiol betlvee'
the Tribes and the Joint Board of Control predicated upon a scientif ical ly-based project water use
per irr igated acre. I f  achieved, i t  is anticipated that the Project r ight woLrld be managed by the
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Cooperative Managetnent Entity (Tribes and Joir-rt Board) tirat recently took over managcrnent of.the Project, subject to the overarching provisions of the TribaliState body of law on Reservatio.
water administration.

B. Settlernent Proj ects.
The Tribes wil l  substantial ly complete their damage assessment in Decembe r,2olo. Atthat time lve will sltare the report 'uvith the Federal negotiating team and we will establish a

priority for implernenting settlement projects. The followlng tist identifies the types of
Settlernent projects we anticipate including in a final settlement.

(1) Transfcr ownership of State sections within the Reservation to the Tribes.
were taken from the Tribes under the Frathead Allotment Act

(2) Establisfunent of a Tribal ftrnd to acqlrire Reservation irrigated lands and water rights.
(3) Establisllnent of a Tribal education and economic development fund.
(4) Establishmetit of a T'ribal fund to rehabilitate fish and wildlife habitat by restructuring

Project works and operations to diminish or elirninate adverse impacts caused by project
constmct ion and operat ion.

(5) Establishment of a Tribal ftlnd for Reservation."vater projects, such as ner.v lnclia'
rrr igation, regional dornestic water supplies and sewer systems.

(6) Provide the Tribes rvith an allocation of water frorn Hungryr I,Iorse reservoir ancl othersoLlrces to off-set the loss of Tribal r ights inherent in cornmitt ing to protect exist ing verif led non-
Indian rvater uses oi the Itescrvation.

(7) Establishtnent of a Tribal fund to rcstr-ucture Project works that are structurally
unsound or ineff icient.

8 .  CONCLUSION
Thc Tribes' sett letnettt proposal r. i ' i l l  rel ieve t l ie United States from extensive l iabi l i ty t l talwor"rld result frotn a Reservalion-lvicle general rvaterright adjudication. Those l iabi l i t ies largel,r,

arise ottt  of-or result fronl Project actions, crrors, ornissions and physical l i rnitat ious. l t  rvi l l
obviate the risks inhercnt in iur off- l teservation aboriginal r ights adjudication. If 'successful, t leTribes' sett lemerlt proposal rvi l l  also save al l  Reservation rei iclents the expc.se anci ang' isl i  o1-decades of rvater r ights l i t igation in state and federal coui1. I t  rvi l l  n..onlpl ir l- ,  t l-resc goals rvhi lc
affording the Tribes f lexibi l i ty i t t  lvatcr lnauagernent ancl in selection of Reservatio' projects tcrbe irnplcrnented'uvit l-r sett lement dollars. We requrest the poli t ical and f ina.cial sLrpporl of ' t6e
United States in achievirrg these goals.

These
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Mapr lyatersheds on the Flathead Reservation
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