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THE CONFEDERATED SALISH AND KOOTENAI

THE UNITED STATES OF AMERICA,
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MONTANA, )
)
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)

Ve ) Docket No. 61

)

)

)

)

Defendant.
Decided: August 3, 1959

FINDINGS OF FACT

"

The Cormission makes fhe following Findings of Fact:

i. The Confederated Salish and Kootenai Tribes of the Flathead
Reservation, petitioner herein, is an identifiable group of American
j Indians, duly organized under the Wheeler-Howard Act of June 18, 1934
(48 Stat. 98k, as amended) and is recogﬁized by the Secretary of the
Interior as being authorized to represent the Indian tribes on said
reservation and petitioner is therefore authorized to maintain this
action under Section 2 of the Indian Claims Commission Act (60 Stat.
1049).

2, Under authority of the Indian Claims Commnission Act of August 13,
1916, c. 9L9, 69 Stat. 1049, 25 U. S. C. Sec., 70{a) petitioner tiwmely
filed this claim for the recovery of additional campensation for 1,062,000
acres of land ceded to the defendant by the petitionsr for an alleged

grossly inadequate and unconscionable consideration which cession was the
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result of dealings on the part of the defendanti which petitioner clains
were not fair and honorable with respect to the petitioner. Petitioner
claims the lands, until so ceded, were used, occupied, held, possessed
and owned contimuously from time irmmemorial by petiticner or its predecessor
in interest., |

3. Petitioner herein includes descendants of the Confederated Flathead,
Upper Pend d!'Oreille and Kootenai tribes which negotiated a treaty with the
United States on July 16, 1855, (12 Stat. 975, II Kapp. 722), at Hell Gate,
Montana, whereby the tribes ceded to the Goverimnment the lands described in
Article 1 of said treaty as follows:
(Royce Cession No. 373)

Commencing on the main ridge of the Rocky Mountains at

the forty-ninth parallel of latitude, thence westwardly on

that parallel to the divide bobwesen the Flotlor or Kootenay

River and Clarke's Fork, thence southerly end couthezsterly

along said divide to the one hundred and fiitcenth degree

of longitude (1150), thence in a southwesterly direction to

the divide between the sources of the St. Regis Borgia and

the Coeur d'Alene Rivers, thence southeasterly and scutherly

along the main ridge of the Bitter Root Hountains to the

divide beiween the head-waters of the Koos-hLoos-kce Rivers

and of the southwestern fork of ths Bitbter Rsct River, thence

easterly along the divide separating the waters cf the several

tributaries of the Bitter Root River from the waters flowing

into the Salmon and Snake Rivers to the main ridge of the

Rocky Mountains, and thence northerly along said rain ridge

to the place of beginning. '
From the lands so ceded the following tract (Royce No. 37L) was reserved
by Article 2 of the treaty for the use and occupation of the confederated
tribes and other friendly tribes or bends which might szrez to consoli-
déte with the tribes parties to the treaty under the common dezsignation

of the Flathead Nation, with Victor, the head chicf ¢f the Flzthead +tribe,

a2s the head chief of thz said nation:
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Commencing at the source of the main branch of the Jocko

Kiver; thence alonz the divide scparating the waters flowing

into the Bitter Root River from those flowing into the Jocko

to & point on Clarke's For¥ between the Camash and Horse

Prairies; thence northerly to, and along the divide bounding

on the west the Flathead River, to a point due west from the

point half way in latitude between the northern and southern

extremities of the Flathead Lzke; thence on a due east course

to the divide whence the Crow, the Pruns, the So-ni-cl-em

and the Jocko Rivers teke their rise, and thence southcrly

alonz said divide to the place of beginning.

4. By Article Li of the Treaty of July 16, 1855, supra, the United
States agreed to pay the confederated tribes of Indians in addition to
the goods and provisions distributed to them at the time of signing the
treaty the sum of $120,000.00, to be expended under the direction of
the President over a nunber of years. By Article 5 the United States
agreed to establish on the reservation an agriculiural and industrial
school; blacksmith, carpchter and wagon and ploughmaker's shops; to
erect one saw-mill and one flouring-mill; to crect a hospital; to
maintain and furnish these facilities and to provide employees to
service them for twenty years. The United States also agreed by
Article S.to pay to each of the Flathecad, Kootcnai and Upper Pend d'Oreilles
tribe $500.00 per year for twenty years as a salary to the elected head
chiefs of said tribes and to build houses and plow and fence 10 acres for’
each of them.

5. Linguistically the Flathead and the Upper Pend d'Oreille Tribes
are Salish, a language characteristic of many groups of Indians between

Montana on the east, and Puget Sound on the Pacific coast. The Kecotenai

Indians on the other hand constitute a "linguistical island! speaking a
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language which has not been related to any other stock. The thrce
tribes belonged to the Plateau culture area and being tﬁe rnost eastern
of the tribes éf that area and in close proximity to the Plains tribes
east of the Rocky lountains they acquired many traits characteristic
of the Plains Indians after acquiring the horse in the 18th century.g/
The acquisition of the horse resulted in these tribes maldrg buffalo
hunting a major activity in their subsistence pattern and their bi-
annual hunts east of the Rockies brought them into direct contact with
the Blackfoot tribes who contested their right to hunt in such terri-
toryug/ |

6. huthoritics, such as Turney-High, Teit and Clavde Schaeffer,
who conductedrearly studies of the Flathead, Pend d'Oreille and Kootenai |
place these Indizns in what is now western Montana even in pré-white
times.” The Flathead according to some authorities in pre-white times
consisted of several 1ooseiy related bands which upon the acquisition of

the horse and plains traits consolidated into a single tribal political

entity that later joined forces with the Pend d'Oreille and Kootenai

s/

to the north in defensive action against the Plains Indians.” Little

is known of the pre-white organization of the Pend d!Oreille but it

1/ Pet. Ex. 5, p. 6; Def. Bx. 2k, p. 5

2/ Def. Ex. 2L, pp. 3 and L; Pet. Ex. 5, p. B
3/ Def. Ex. 2li, pp. L3, Shs Pete Ex. 5, po 29
4/ Def. Ex. 2li, pp. 6, 9, 10

5/ Def. Ex. 2L, pp. 29, 30
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wuld secam that they at one time “ermed 2 single fribe with the Kalispel
(Lower Pend d’Oreiile) until t»he;' ",Elinzd the horse and became closely
allied with the Flathead and Kootenai.“‘/ In historic times they have
always been known as a separate tribe, identificd as Pend d'Oreille,

7. The sp-called Kootenai Tribe consisted in recality of separate,
autonomous and independent bands or tribes. Schaeffer and Tvrney-High
separate the Kootenai culturally into two large divisions - the Upper
Kootenai who were more under the plains influence and the Lower Kootenai,
who were located farther to the west and depended more on fishing than
they did on the bison hunt. ZFach of these divisions in turn consistzd
of independent bands. Schaeffer states that aboriginally there were
seven hands of Upper Kootenai and three bands of Lower Kootenai.
Schaeffer's Agiyinik (or Jemnings) Band, which he states mumbered probably
not more than 700 moved at some period before 1850 from Jennings eastward
to Kalispel and then south to Flmo, Montana. It is this Agiyinik, or
Jemnings Band, to which the ancestors of the Kootenai Indians now on the
Flathead Reservation belonged,Z/ Other Upper Kootenai were the Tobacco
Plains Band, now on a reservétion in Canada, and the Tweed-YWarland Band,
once located on the Kootenay River between Tweed and Warland, Montana,

but which became extinct in early times, and 2 band once near Libby,

Montana, many of whom moved to Fort Steele some years ago. Of the

6/ Id. at p. 16

_'_7_/ Schaeffer, Def. Ex. 40, p. 78; See also Def, Exhibits 37-U41;

Def, Ex. 29, L2; Pet. Ex. 33
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Lower Kootenai, Schaeffer identifies two bands, the Bormers Ferry in
Idaho (petitioner in Docket No. 15) and a band which lived west of
Nelson, British Columbia, which is extinct,§/ The Bommers Ferry Band
was not a party to the Treaty of July 16, 1855, and was not represented
at said treaty which ceded to the United States cecrtain lands in northern
Idaho and northwestern Montana which were aboriginally exclusively used
ané occupied by said independent band of Kootenai Indians. Petitioner's
counsel herein and counsel for petitioner in Docket No. 15k have stipu-
lated that the Bonners Ferry Band at the time of the treaty was a separate
and distinct tribe of Kootenai Indians and that it owned or occupied a
portion of the area of land ceded by the 1855 treaty scparate from the
lands owned or occupied by petitioner herein. In Docket No. 15k, decided
fugust 9, 1957, this Commission (5 Ind. Cl. Comm. 156} has also so found
thg Bonners Ferry Band to be separate and distinct and that it exclusively
used and occupied the area of land described in Finding § in that case.
8. Within historic times the Flathead, Pend d'Creille and Kootenai
Indians were first contacted in western Montana. The first recorded
meetiﬁg with any of these tribes occurred when Lewis and Clark on their
famous expedition to the west coast entered the Bitterroot valley in
1805 and came upon forty lodges of Flatheads, whom they identified as
"Tushepaws” on Camp Creek near Ross! hole.g/ The name Pend d'Qreille,

meaning Ear-bobs, was applied to several Salishan tribes. David

Thompson, a fur trader with the Northwest Company in the period 1807~

8/ Def. Ex. 39, p. III L)
9/ Pet. Ex. 1, p. 10; Def. Ex. 2h, p. 35
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1812 and Alesander Henry, the yourngzer, alsc a fur trader, called thom

~ Kullyspeils and tﬁey'wcre also kngwn as Callispellums and Kalispels.
The Kootecnai Indians; also knmown a2s the Kutenai, Flatbows, Lakes,
Arcs-a-Plats, and Skalzi were known to the fur traders in the early
19th centry in what is now western Montana and northern Idaho and in
Canada. Thorpson in writing of the Kootenal located them between the
Rockies on the east and the Purcell Mountain range on the west and

in his travels found camps of them near Bonner's Ferry, Idaho, and at
Kootenay Lake. Ross Cox also a fur trader (about 181L) wrote of the
Kootenal "ﬁho inhabit a small and beautiful district near the foot of
the Rocky Mountains, and about sixty miles to the northecast of the
Flathead lands." The narrated accounts of the fur traders located the
Flatheads and Pend d"Oreille in the Bitterroot and Clark Fork vallcys.gEy

9. Commencing in 1835 the missionaries began to take an interest

in the plateau area. Revcfend Samucl Parker, who madec an exploring

tour in that year west of the Bitterroot Mountains wrote: "The country
of the Flathcads (salish) is still farther east and south-east {of the
Coéur d'Alene), and extends to the Rocky Mountains ..... For subsistence
they follow the buffalo upon the waters of Clarke and Salmon Rivers

and often pass over to the head waters of the lissouri e..se. Their
country is mountainous, but intersected with pleasant, fertile valleys,
large portions of which are prairic.” Of the Pend d'Creilles, Rev.

Parker wrote that they lived "on the north of Clarke's river and on a

10/ Pet. Ex. 1, pp. 1-32; Def. Ex. 2li, pp. 3h-L1
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lake which takes its name from the tribe.” Father De Smet established
the first mission (St. Mary's) in the Bitterroot valley near the present
Stevensville in 1841. This missionary stated that the Bitterroot river
was the chief residence of the Flatheads and he recorded that they
camped every year in the spring in Camas Prairie for root digging. The
Pend d'Oreilles, Father De Smet reportcci; spent the fall gencrally
along Clark Fork River. In 18L1 he wrote that they lived "at a distance
of four or five days" from St. Mary's Mission. Of the Kootenai, the
priest reported: ¥#The two tribes of the Koetenays and Flatbows number
c;ver a thousand souls. They are principally divided into two camps,
and are known in their country under the name Skalzi. One of these
camps, numbering about three hundred, inhabits sometimes the neighbor-
hood of the great Flathcad Lake, and sometimes the great Tobacco Plain
¥ % %, The great chiefl of the Koetenays, named Michael * 3 % his camp
nunbers four hundred souls,” »In 1851 Father de Smet prepared a map
which locates the Flathead territory in the Bitterroot valley area,
with the Pend d'Oreilles to the north along the Clark's Fork and the
Kootenai to the north and west of the Pend d?0reilles in the Kootenay
river area. Father Palladino in his book, "Indian and White in the
Northwest" (190L) wrote: "The country of the Flat-Heads was that part
of Montana lying west and at the base of the main range of the Rocky

Yountains. It was called in their language Spetlemen, which means

E/ Pet. Ex. 1, pp. 32-1i0. (Map is on p. 33a).
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This was, properly speaking, their lend and their hims. AL times,
however, they could be found for hunting and irading parpises; roaming
_ Eg/
about; like other Indians, in almost every part of the Northwest."®
10. 1In 185} Governor Isasc Stevens, who later negotiated the treaty
of July 16, 1855, with these tribss in his report Lo the Commissioner of
Indian Affairs stated that the Flatheads inhabited "St. Mary's [gitterrooz7
or Flathead valley, and the neighborhood of the lake of the same name. % % %
“The tribe was once a pewefful one, but has bezn mach diminished by the
Blackfeet, ¥ % 3!
In this report Governor Stevens ectimated the Kosienzys and Flat-
bows (Lower Kootenai) t> have a total populztion of LOO persons. Es

also submitted with the 185h repsrt a map (Pet. Ex. 7(£-9)) showing

"the territories of the several Indian tribes from the mouth of the

Yellowstone to the Pacific, which as regards the several iribes of the
Blackfeet nation, and those of the Territory of Haéhington, may be relied
upon as a pretty close approximation.” On this map Stevens places the
.Flathead territory within the area of the Bitterrsot river and its tribu-
taries and the Blackfoot Fork and its tributarics with the Rockies as

the eastern béundary. To the north Stevens places the Upper Pend 4!

Oreilles in the area of Flathead Lake and Flathead river with no

12/ Def. Ex. L
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houndary separating them froew 1hz Lover Pend diCreilies. Immeoaiately
north of the Upper rend d'Oreille from the northern point of Flathead

ILeke Stevens place2 the Kootenal in the territory of the Kootenay
river and its tributaries from the Rockes westward to his dividing
line betwecen them and the Lower Pend d‘“rcllls Stevens did not show
a subdivision of the Kootenay territory into sub-~tribes or bands.
Compared with the Stevens map of 1857 on which are shoim the treaty’
boundaries there is remarkable similarity between the two maps. The
western boundary of the Flatheads on the 185l mep docs not follow the
crest of the Bitterroot mountains as it does on the 1857 map and
appears to take in less territory. On the 1857 map (attached to Pet.
Ex, 1) there is a tabular statement showing the pOpulétion of the Flat-
heads to be 500, the Upper Pend d'Oreilles 700 end the Keobcnmai 500 -
a total of 1700 in %thz tribes at the dime of the ireaty of July 16,
1855.

. 1. Turney-ngh anuhropologlst, made a study of the Flatheads
which was publl ed in 1937. In this work the author states; in re-
porting on the arrival ¢f the Flathead in westerm Montana in the pre-
whlte era, that "the Bitter Root Valley became the tradltlonal home

in the minds of many Flétheads."lB/ John Ewers in his book on Gustavus
Sohon, soldier and artlst, who accompanied Governor Stevens on his
treaty making journeys, wrote that "from the tire of their traditional

migration from the west until their final settlement on the Flathead

13/ Pet. Ex. 7, p. 17
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Reservation in 1891, the true home of the Flathsad tribe was the
Bitterroot Valley, betwecn the gocky and Bitterroot Mountains in the,
southwesvern part of the present State of Montana.“lé/ Turney- High
in his publication said that the Flathead might be considered "a semi-
migratory p=zople"” due to their buffalo huniting but that "they con-
sidered Montana west of the continental divide their home.”lé/
According to Teit the earliest recognized main scat of the Pend d!
Oreilles was at Flathéad Lake.lé/ In 1850 Indian Agent Joseph Lane
reported that the Flathead Indians occupied "frem Bitter Root river,
a fork of the Columbia, all the country drained by that stream down
to what is called the Hell Gate, a distance of probably 150 miles."
He reported the Pend d'Oreilles to be two bands occupying a large
portion of country, commencing below the Flatheads and "extending to
near Fort Colville and northeast among the lakes.“EZ/ The;report of
the Secretary of the Inﬁcrior for 1857 sfated, “Tﬁe Flatheads proper
claim the Bitter Root valley only as their homc."lg/ Hazard Stevens,
son of Governor Stevens, who accompanied his father on many of his
ips, in ..is book, "The Life of General Isaac I. Stevens" wrote that

Bitter Root valley was the seat of the Flatheads proﬁer. The

. EXQ 7, Pe. 20; Def. Ex. 19
. t p. 21
Il Pe 22
Id at p. 43 (See also Def. Ex. 19, p. LL)
Id at p. 50
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‘Pend d'Oreilles lived lower doun the river, or northward in two bands,
the upper Pend d'Oreilles on the Horse Plains and Jocko prairies, and
the lower Pend d'Oreilles on Clark's Fork, below the lake of their namc;
and were canoe Indians, owning few horses. The Kooteqays lived about
the Flathead River and Lake."lg/ Indian agent Thompson in 185L re-
pofted the Flatheads ocecupying the valleys between the Bitter Root and
Hocky'mountains.gg/ '

12. A1l through the historic period from the first white §ontact
until at least the time of the Treaty of July 16, 1855, the Flathead, -
Pend d'Oreille and Kootenay Indians were under constant fear of attack
by the Blackfoot tribes. As early as about 182& Alexander Ross? who

jas in charge of the Flathead Post, reported the presence of Kootenai

Indians at the post who "do not belong here but are driven from fear
: 21/ .

of the Piegans and Elackfeet.' ~ The Flathead had to battle the
Blackfeet not only on the plains where the latter contested the right
of the former to hunt but had to teke precautions againstlthe Blackfeet

even in their permanent camps in the Bitterroot valley. Governor Stevens

in.185h reported‘that the Flathead tribe had bcen almost exterminated by

the Blackfeet "and the mass bf the nation consist of Pend d'Oreilles,
. Spokanes, Nez Perce, and Iroquois.” In 1850 "on account of the depre-

dations and constant aggressions made upon them (Flgtheads) by the

}%/ Id at p. 60
20/ 14 at p. 69

—

?_1/ Pe‘b. I'b{o 7, P 9)-1-
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Blackfeet and their owm migratory habits" St. Mary's mission in the

: Bitterroot valley was abandoncd.gg( Hazard Stevens in his book on the
life of his father, Governor Stevens, reported that St. Mary's mission
was abandonasd Yas too much exposed" to the incessant raids of the Black-
feet.gé/ Agent Tho%pson in 1854 reported the Flatheads gradually de-
creasing in numbers due to the attacks of the Blackfeet '"who make fre-
quent incursions into their country, murdering and pi%laging all who
may be so unfortunate as to fall into their powcrs."gi/

13, The Flathead, Pend ¢'0reille and Kootenai Indians parties to
the Treaty of July 16, ISSS;TGEre semi-migratory Indians. They made
two trips yearly to the buffalo hunting grounds, one in the summer for .
a briefzgjriod and the other in the fall which lasted through the

winter.”  Small parties remained in their home camps. during each of

<2 these excursions. In addition to buffalo hunting these Indians had to

supplement their diets with roots, such as the camas, berries and game
like the deer, elk and mountain goat. Horses being important as a
means of transportation and for packing, the tribes had large herds
which had to be grazed in their home territories.
14. The Flathead, Pcnd:gloreille and Kootenai tribes which ne-
‘_gotiated the treaty of 1855 did not have exclusive use énd occupancy

to 2all of the area ceded by that treaty. The Ronmer's Ferry Kootenai

22/ Pet. Ex. 7, pp. L0, LlL; Def. Ex. 2L, p. b3; Def. Ex. 19, p. 23
23/ Pet. Ex. 7, p. 57; Dofe Ex. 19, pp. 3 and 21

2L/ Id. at p. 69

25/ Def. Ex. 19, p. 1k
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Band had exclusive use and occupancy éf the lands in the northwestern
part oftthe.cession beginning on the northwest on the Internaﬂiqnal
Boundary at the crest of the Selkirk Mountains and running along thé
crest of said mountains in.a southwesterly direction to‘the headwaters
of Ross Creek, thence in a northeasterly direction 2long the crest of
the mountains between Ross Creek and Bull River to the creéf between
Bull River and Libby Creek, thence along said crest to Kooteﬁay FallS,
thence in a direct northerly direction to tnv International Boupdary,

thence westerly along said boundaﬁy to the point of beginning. (See

the Eootenai Tribe or Band of Indians v. United Stetes; Docket No. 15&,
S Ind. Cl. Comm. LS6, L62-463. See also Fag. 7 herein. )

15. In the northern part of the ceded territory tbe Tobacco Plalns
Ban5,0§ Eootenai Indians used and occupied part of the ceded area near
the Intérnati§nal Boundary. Schaefferfs (1935) field notes on the
Kootenai India;é states that this band, the Aganahonek; during the
early part of tuv 19th century "was locgied along a smali tributafy
(Tobacco River) of the Kcotenay River in present Montana." This band
Schzeffer found rarely went fdrther south than Rexford.zé/ Turney-High
in his study of the Kootenai reported that the Tobaccc Plalns Band

considered yhelr range as straddling th- Montanz-British Columbia
27 :
boundary, To the south of the Tobacco Plains band there was another

26/ D=f. Ex. 39

27/ Def. Ex. 29, p. 23
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T

band of Kootenai which occupicd the valley of the Kootenay River
"Etween Tweed and Werland, Montana. ‘This band, the Agukuatsukink,
according to Schacffer, died off at ;n carly period; that is before

28/

1850,

16. On the west there was before the Commission an overlapping claim
to the area ceded by the 1855 Treaty. Petitioner filed a disclaimer to
this overlap area. The Kalispsl Indians in Docket No. 94 before this Com-
mission, claimed this parg of the landc ceded by the Treaty of July 11,

. 1855, to which they were not a party. In Docket No. 9L at a hearing before
this Commission the petitioner introduced the testimony of Dr. Allan H.
Smith, anthropologist, who prepared two maps, petitioner's exhibits 63

and 6l in that case, on which he plots the boundaries of the Kalispel

(Lower Pend d'Oreilles) as determined by him through his rescarch.

Smith's Kalispel boundaries on these maps extend into the 1855 cession
N ,:“‘ .

3

ﬁ;gads along both sides of the Clark Fork river from the treaty boundary
line near Belknap, Montana, southeasterly to below Paradise, Montana,
and northefly to a point above McGregor Lake and Thompson Lakes. Smith
locates Kalispel winter villages at Thompson Falls, another eight miles
| east of the mouth_of'Thompson Falls, one at Clark Fork at the mouth of
Thompson river, one on the Clark Fork river near Pléins,_Montana, and
one near Paradise, Montana., Smith indicates on ﬁis overlap map (Peﬁ.
Ex. 6l) that the Kalispel!'s hunted deer, elk, caribou, mountain sheep
and bear in this area within the cessicn lands, Chalfant, defendant's

ethnologist in the instant case, also notes on his map (Def. Ex. 22)

28/ Def. Ex. 39
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the presence of Kalispel winter camps within this area of the cession
lands. Smith testified that the Pend d'Oreilles hunted occasionally
in the Upper Clark Fork in the neighborhood of Plains, Paradise and
that portion of the Clark Fork just upstream from Faradise, Montana,
but he "assigned it to the Kalispel" beczuse they made "extensive use!
of it by hunting and because within this area were sites of Kalispél

winter villages. (See Tr..141-1l};, Kalispel case,Docket No. 9h). In

deciding the Kalispel case (6 Ind. Cl. Comm. 353) the Comission de—
termined that the use of the part of the ceded tract in this region
was not exclusively used by the Kalispel Indians. The overlap area
was disclaimed by petitiomer herein.

17. The Flathead and Pend d'Oreille tribes and the Kootenai band,
parties to the Treaty of July 16, 1855, had a sense of territorial
ownership or attachment to lands which they and others believed to be
theirs by fight of use and occupancy. The récord is replete with re-
ferencé to the Bitterroot valley being the homé of the Fléthcads, of. ”
Flathead Lake'and Flathead valley'being the territory of the ?end d?
Oreillcséé?§ of lands to the north of Flétﬁca& Lake beiﬁg kooténai |
countryu-z That the Flatheads and the Pend d'Oreilles had deep seated
attachments to these-localities-is clearly set forth in.fgebiBSS treafy
Journal when the Flathead chief, Victor, refused o consider anjilo-
cation for the proposed reservation other than the Bitterroot Vailey,

while the Pend d'Oreilles held out for their homeland farther north

_2_9/_ Def. Ex., 24, p. 83; See Fdg. 9.
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39/

near St. Ignatius Kiséion in the Flathcad valleyr. Their territories

z'i"being contiguous and the tribcs being closcly 2llied there was sone
sharing of the areas of these tribes with general consent that each
could use such arezs of the others.

18. While the three tribes occupied certain fixed locations which
are sometimes called their homeland or the seat of their habitations
they did exclusively use lands around these centers of population. As
stated by defendant's ethnologist (Def. Ex. 2k, p. 79):

The valleys lying outside of thesc nuclear areas of
habitation and within the geographic bounds of the Rockies
on the east and south and the Bitterroot Mountains on the
west, in western Montana, vere used to varying degreces for
several economic cnds by the three tribes. Such has been
shown, but whsther or not such lands vere considered as ,
their own by these tribes to the exclusion of others is <
the question raised heore. A1l threc tribes ccnsider it
their exclusive right to use and roam over these lands,
and by right of use claim then as their own. However,
this right did not go unchallenged by the Blackfoot,
Piegan and Shoshoni, and in actual practice, many other
tribes, both friendly and otherwise, made use of por-
tions of the valley system of western Montana.

There is no substantial evidence that any other Indian tribe claimed
or occupied the lands ceded by the Flathead, Upper Pend d'Oreille and
Kootenai Indians in 1855 with the exception of the Kalispel, Bonners
Ferry Kootenai, and the independent Kootenai bands mentioned in the
preceding findings of fact. Friendly tribes werc granted the:right of
trespass through Flathead territory. Blackfoot and Piegan entry into

the lands of these tribes were raids and not for ihe purpose of usc

30/ Def. Ex, 17; see also Def. Ex. 19, p. 2L
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or occupancy. The evidence of any Shoshoni use is meager and
questionable.

19, The Commission based on the findings of fact hercin made
and all the evidence of record finds that cach of the tribes parties
to the 1855 treaty exclusively used and occupied certain separate areas
of land within the ceded arca. The lands to which these tribes held
Indian title are as follows:

Upper Pend d!0Oreille Tribe -~ Commencing at the source
of Rock Creek on the divide separating the watersheds of
Thompson and Little Bitterroot Rivers; thence southerly
along said divide and to a point on Flathead River (as
delineated on Pet. Ex, 22) east of present-day Paradise,
Montana, and just east of the confluence of the Flathead
and Clark Fork Rivers; thence in a westerly direction
along the crest of the northern watershed of the St. Regis
River and scuthern watershed of the Clark Fork River to
the crest of the Bitterroot Mountains (see Pet. Ex. 22)
thence southeastwardly along the crest of the Bitterroot
Mountains to a point on said crest near the source of the
south fork of Fish Creck; thence in a direct northeaste
wardly direction passing through the present-day town of
Evaro to the present-day town of Seeley Lake; thence in
a northeastwardly direction to the source of Babcock
Creek; thence in a northerly and northwestwardly direction
along the divide separating the watersheds of the Swan
River and the South Fork of the Flathead River to a point
about due east of the present town of Big Fork; thence in
a direct southwesterly direction to the point cf beginning.

Flathead Tribe - Commencing on the crest of the Bitter-
root lMountains at the southwestern boundary of the Upper
Pend d'Oreille territory at the source of the south fork of
Fish Creek; thence southeasterly and southerly along the
crest of the Bitterroot Mountains to the divide between
the headwaters of the Clearwater River and southwestern
fork of the Bitterroot River; thence northeasterly along
the mzin ridge or crest of the Rocky Mountains to the
divide separating the waters of the Bitterroot River and
the waters flowing into the Szlmon or Snake River; thonce
easterly and northerly along the crest of the Rocky Houn-
tains to a point ai the source of Spotted Bear Creck
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(see Yap, Pete Exo ¢2); thence in a direct westcrly di-
rection to the castern boundary of Pend dfCreille teorri-
tory; thence southerly and southwesterly along the castern
and southern boundories of Pend ¢'Creille territory to the
place of beginning.

Kootenai Tribe (Libby-Jennings Band) - Commencing on the
main ridge or crest of the Rocky lountains at the northeastern
corner of Flathead territory near the source of Spotted Bear
Creek; thence northwesterly along the crest of the Rocky
Mountains to where there is a bend in said mountains jusd
east of (uartz Lake; thence west to the present-day town
of Pole Bridge; thence west to the divide separating the
watersheds of the Flathead and Tobacco Rivers; thence south-
westerly to the source of Good Creck; thence in a direct
northwesterly direction to the present town of Rexford; thence
due west to the crest of the Purcell Range; thence in a southerly
direction along the crest of the Purccll Mountains passing over
the Kootenal River between Troy and Libbhy (sce Pet. Exo 22);
thence southerly and easterly along the divide separating the
waters of Clark Fork and Xooternai Rivcers, arnd continuing along
said divide northuvesterly to the west of Thompson Lakes and
across Fisher River to the divide north of Thompson Lzkes;
thence casterly and southeastcrly along said divide and across
the stream connceting McCGregzor and Thorpson Lakes and in an
easterly direction south of McGregor Lzke to the divide sepa-
rating the watersheds of Thompson and Iittle Bitterroot Rivers;
thence southerly along said divide to the scurce of Rock Creek
which is the northwest corner of Upper Pend d'Oreille terri-
tory; thence northeasterly along the northern Upper Pend
d'Oreille boundary; thence southeasterly along the castern
boundary of Upper Pend d'Creille territory to where the
northeastern boundary of Flathcad territory mcets it; thence
along said northeastern boundary of Flathead territory to the
place of beginning at the source of Spotted Bear Creck at the
crest of the Rocky Hountains.

20. The Commission finds that the Flathead Tribe, Upper Pend 4!

Oreille Tribe, and Kootenai (Libby-Jennings Band) Tribe were consoli-

P

dated and merged into a single tribal entiiy by the provisions of the

Treaty of July 16, 1855, 12 Stat. 975, II Kapp. 722. Tnc Commission
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finds that most of the members of the formerly scparate tribes eventually
settled on the resecrvation set aside by the 1855 treaty and that de-
scendants of said tribe reside thercon to the present day. Since the
date of the treaty when the tribes agreed to consolidate or merge the
United States has dealt with the newly formed tribe as 2 siﬁgle entity,
The Commission finds petitioner, The Confederated Salish and Kootenai
Tribes of the Flathead Reservation, to be the successor-in-interest to
the formerly separate tribal entities.

2l. The Cormission finds that the effective date of the Treaty
of July 16, 1855, by which the Flathead, Upper Pend d!'Oreille and
Kootenai Tribes, parties thereto, ceded their Indian title to the
separate tracts of land described in Finding 19, is March 8, 1859,
namely, the date the treaty was ratified by the Senate., The case will
now proceed to a determination of the acreage involved, the value of
the lands as of the effective date of the treaty, March 8, 1859; and
the issue of vhether the consideration paid was unconscionable,rleaﬁing

to a further proceeding the question of offsets, if any.

Edgar E, Witt
Chief Commissioner

Wm. M. Holt
Associate Cormissioner






