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)
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Donald C. Gormley and Frances L.
Horn, Attorneys for Petitioner.

John D. Sullivan, with whom was
Mr. Assistant Atiorney CGeneral,
Perry W. Morton,

Attorneys for Defendant.

OPINION OF THR COMMISSION

Holt, Commissioner, delivered the opinion of the Commission.

The petition in this case was filed by the Confederated Salish and
Kootenai Tribes of the Flathead Reservation, lMontana. Petitioner,an
identifiable group of American Indians duly organized under the Act of
June 18, 193, L8 Stat. 98L, includes descendants of the Flathead, Up-
per Pend d'Oreille and Kootenai tribes parties to 2 freaty with the
United States on July 16, 1855, 12 Stat. 975, II Kapp. 722, at Hell Gate,
Montana (see Def. Reg. Fdg. 1) whereby these Indians cedad, relinguished,

and conveyed to the United Stales all their right, title and interest in
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and to the country occupied or c¢laimed by them. The area ceded is descriﬁed
in Fincding 3 2s is the zrea réserved for the Indians. The gross areaz of
the cession was estimated to be some 16,400,000 ecres and the area of the
reserve, known as the Jocko Reservation, was estimoted to be 1,256,000
acres. By stipulation of the parties the hearing in this case was limited
to fhe guestion of petitioner®s right to the lands claimed, the identifi-
ability of petitioner and as to whether there vas presented & common or
group claim, i

The case was ordered conéolidated for the purpose of trial with
Docket No. 15L on April 2, 19?3, in whicﬁ case the petitioner, the Kootenai
Tribe or Band of Indians of the State of Idaho claimed to be joint owmers
of the lands ceded by the Treaty of July 16, 1855, to which they had not
been a party. Upon completion of the proof in Docket €1, the counsel for
the petitioner thereln entered into a stipulation with the counsel in Doc-
ket No. 15} whereln 1t wvas agreed that petitloner in Ibcket No. 15k was
a separate and independent band or tribe of Kootenai Indizns known as the
Bonners Ferry Tribe, which exclusively used and occupied certain lands in
the northwestern payﬁi&f the ceded area and that said tribe was not a party.
to, nor represented at, the Treaty of July 16, 1855, During- the hearings .
of the evidence in Docket No. 15, upon the request of counsel, Dotket
No. 61 was separated therefrom, there being no objection from the other
parties. (Tr. 576) This Commission has debermined in § Ird. Cl. Comm.
Ls6 that the Bonners Ferry Kootenai Band, petitioner in Docket No. 151,

did exclusively use and occupy certain lands (Finding il herein) in the
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northwestern portion of the cession of 1855, ard that s2id band was not
a party to, nor repressnted at, tie Treaty of July 16, 1855. Petitioner
herein filed with this Commission a disclaimer ﬁo the lands in the ex-
treme northwestern portion of the ceded area claimed by the Bommer's
Ferry Kootenai. The area so disclained is estimated to contain
1,396,000 acres. A disclaimer was also filed to certain lands in the
west central part of the ceded area claimed by the Lower Fend d!Oreille,
or Kalispel Tribe, before this Commission in Pocket No. 9L, estimated
to contain 787,410 acres. Eliminating the discleimed areas and the
reservation area petitioner now contends the tolal area of land allegedly
"owned by petitioner under original Indién title" and ceded to defendant
by the 1855 treaty amounted to 12,806,000 acres of land.

In the petition filed in this action beforc the Commission it is
fféaalleged that "From time immemorial * 3 %, petitioner and the members
of petitioner tribe held, occupied, possessed and ovned the land and
territory 3 % %" ceded by the Treaty of July 16, 1855. The petition
was amended following the hearing to eliminate from thé claimed area,
as described in the treaty, the areas disclaimed by petitioner. As
previously'pointed out petitioner herein is the organizétion known as
>the Confederated Salish and Kootenai Tribes of the Flathead Reservation,
which was duly ofganiged under the Wheeler-Howard A§£ of June 18, 193}.
Defendant admits that petitioner is at the present time an identifiable
group of Indians organized under the Indian Reorganization Act of June
18, 193l and has among its membership descendants of the three tribes,

Flathead, Upper Pend d'Oreille and Upper Kootensi. Defendant contends,
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howéver, that the only claim asserted in the petition is a claim by the
named petitioner; that there are no separate claims asserted on behalf of
the Flathead, Upper Pend d'0reille or Upper Kcotenai tribes of Indians;
and that petitionsr has submitted no evidence in support of a joint
claim by these thfee grouns, Defendant fﬁrther contends that petitibner
is notﬁthe successor to‘any separate claims of the Flathead, Upper Kootenai
or Uppéf Pend d'Oreille tribes. Defendant admits that petitioner is recog-
nized by the Secretary of the Intefior'as having autbbrityito fepresent.the
Indizn tribes located on the Flathead Reservation in Montana.
Petitioner contends that it has authority to present the claim; that
joint use by the three tribes and thei; confederation maekes this a joint
claim; that defendant by the Hell Gate Treaty of 1855 and ratification
| thereofl by Cohgress created a Confederation as a 1égai entity; that pefi-
tioner, in any event, is entitled to recover on behalf of-its'cbnstit-m
uent tribes§ and that defendant recognized petitioner!'s Indian title.
We will first cbnsider defendani's contention ﬁhat the‘ohly.CIgim"
asserted is a plaim by the named petitionef.' It is défendant;s position
that, aithough Petitione? being a presently:idéntifiable groﬁp'has ﬁhe.
righf to'prééeﬁt a cléim, petitioner did not have'aborigiﬁgl title'and
therefore does not have a valid claim. Defendant's stand on thiS pbgnt'
is botfomed on the grounds that (a2) petitioner as such never held Indiaﬁ
title to any 1énds, (b) petitioner is not the successor in interest to
the three tribes parties to the 1855 treaty and (c) pétitioner did not

make any claim of ownership bv any of the three irdividusl tribes. A
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presently existing identifiahle group of American Indiens has the right
to present a claim before this Cchmission on behalf of its constituent

tribes, bands or grovps. Clyde F. Thompson, et al., v. United States,

122 C. Cls. 3L8; Confederated Tribes of the Colville Reservation v,

United States, L Ind. Cl. Comm. 151; Peoria Tribe of Oxlzhoma v. United

States, i Ind. Cl. Comm. 223; The Northern Paiute Hation, et al., v.

United States, 7 Ind. Cl. Comm. 381, For jurisdictional purposes only it

is immaterial to this Commission whether the identifiable group presenting
the claim was the land-using entity or whether the land-using entitics were
the constituent tribes, bands or groups thereof. The Commission, however,
has been careful to point out that the presently existing identifiable
group does not necessarily become the successor in interest to its constit-

vent vnits and that proof is necessary to show the existence of descendants

o

j}of the tribe, band or group for which ¢laim is made. Peoria case and _g_o_i_t—
- Ville case, supra. A present day identifiable group, such as petitiener,
may be the succéssbr in interest to the claims of its constitutent tribes.
This may be possible where thcéngas a-merger or consolidation of cerizin
tribes, bands or identifiable groups into a single land-using entity prior
to a depfivation or cession of the lands aboriginallyﬁﬁsed gnd occupied“bgm
them. Of course it follows that fhe present doy identifiable-group mst
be traceable to the land-using entity. .The present day identifiable grouwp
may also be the successor in interest if it can trace itself back to a
merger or consolidation of tribes, bénds or identifiable groups.which

-

took place by treaty at the time of the cession of the lands and it is



R Ind. Cl., 4O ‘ €5

clear by the terms of the treaty that the intent and purpose vas to create
a new entily which thereby in law and fact became the successor in interest
to the formeriy seﬁarate tribes, bands or groups.

Petitionér herin is the successor in interest to the claims:of thé"
Flathead, Upper Pend_d‘Oreille #nd Kootenéi Indiens parties to the 1855
treaty. Prior to tﬁe 1855 treaty the Flathead and Pend d'Oreillé T;ibes B
were separate triEal entities and the Agiyinik, or Iibby-Jennings Band of
Keotenai Indians was an independent band (Finding 6 and 7). By the terms
and provisions of said treaty these three, closely allied tribal entities
azgreed to consolidate on the lands reserved from the ceded area under the
cormon designation of the Flathead Fation with Victor, the head chief of -
the Flathead tribe, to be hezd chief of said nation (Finding 3), By the
terms of the Treaty the Uniled States agreed to pzy to the newly created
entity $120,000.00 to be eipended under the direction of the Fresident over
a mumber of years, to provide certain facilities such as blacksmith and
carpenter shops and to furhish the services éf certain employees to the con-
solidated tribes fer a given number of years. Following the treaty the
three separate tribes all eventually, for the most part, went upon the
reservation and it ié admitted that their éeécéndants today'afe»ﬁppn said
reserYation and that petiiioﬁer is recognized aé having the aﬁtﬁorit#-éo’ .
repreéent themn,.

As previously stated peti{ioger contends strongly that there was
joint use by the three tribes of the claimed ares and that their com-
federation makes this a Joint claim. Defendant urpes that the evidence

shows the three tribes had separate areas znd that no clalirs have been
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filed on behalf of the scparste trives. The evidwmue, as set forth in

detail in the findings of fact herein made aud o~ 1111 be discussed here-

inafter, clearly shouws thet up to the time of th: “reaty of 1855 there
existed separate tribes exclusively using and oce. ving their own respec-
tive arcas. The fact that the petition sets feri™ ¢ claim to the ceded
area in which it is alleged (Par. ;) that "petiti- <z and the members of
petitioner tribe held, occupied, possessed and ow.-Y the lands and thus
implies Joint ownership is not suffieient reascn for holding petitioner is
not entitled to recover where petitionerls predecescors in interest held

fhe lands separately. Cf. Kootenai Tribe or Band CI Indians v, United

States, S Ind. Cl. Comm. LEL, héS—&é?. Klthough the petition herein would

Re-

Rt

seem to infer joint use there_afe certain allegations which point to lands
separately used and occupied by the respective tribes (Petition, par. 7).

| The findings inAthis case completely cover the historical, ethnologi-
cal and aocumentary material dealing with the Flathead, Upper Pend d!'Oreille

and Kootenai tribés which ceded the lards to the Govermaent by the 1855

treaty. These tribes have resided in western Montana, west of the Rocky

" Mountains from timé immemorial.

Idinguistically, the Flathead and the Upper Pend d!Oreille are of

 Salish stock while the Kootenai form a "1inguistic island" speaking a

language which has not been related to any otheristock. Culturally, these
Indians belong to fhe Plateau culture area bub baing the nearest tribes
to the Plains area they acquifed many plains characteristics afier the
acquisition of the horse and the resulting dependence on the-buffalo hunt

on the plains, which placed them in direct contact with the plains tribes
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such as the Blaékfoot,'Crow‘and Assiniboire. (Fdg. 5)

The Flathead Tribe in historic, pré—treaﬁy times had beéh'é:single';
political entity. The Upper Pend d'Oreilié, or‘?énd:dfOfeiiié;‘as>dié—
tinguisﬁed:from“thelowérpénd d'0reille, or Kalispel, had sisb been 8" 7
separatéﬁénd.distinct polifiééi enfity duriﬁg the period in queééfon:‘

The Kootenai Tribe, so-called, ‘on the other hahd,'nevéf; in the his-

toric period, exiéﬁéd/issinglé ﬁribe with tﬁe'capadity'té'répréSént ail’
Kootenai Indians or to hold Indian title to lands as such. The Kootenai
consisted culturaily of two divisions, the Upper Kootenzi in the United
Stétéé and Canada and the Léwér Kooteani aiéo 1oéatea'£n the Uhi%eé States-
and Canada. The cultural distinction i§ made on the basiéiof the Upﬁér‘ﬁ“‘
Koofenai'being.ﬁdréiinfluenée"ﬁy plains traits and more aepehaéﬁt*éﬁ.thé”u”
* buffalo hunt while the Lower Kootenai were in less éoﬁtéétﬁﬁ{{ﬁ’%ﬁe?ﬁiains
Indians and depended more on fishing than they did on the bison hunt. Dr.
Claudé‘Schaéffer‘liSts‘sefeh bands of Upper Kootenal and three of Lower
Kootenai. According to Turhey-High, an anthfbpélégist who made an earija.J
Study°of the Kootenai, the bands were indepenéenﬁ; The Jenﬁihéé'béﬁd,;éé;
cordiné'thSchééffer, or the "Libby-Jennings" band, aécdrding to Turney-
High (Def. Ex. &2), ié‘thé Kdotéﬁéi band which held 1anés~aﬁévé Fiathééd;F :
Take ‘and it §s from this band that the Kootenad Indians on the Flathead
Treservation descended. (ng. 6). | A R

The bulk of'petiﬁioﬁer's'documentér# agd'hisﬁoriéai fhaterial wés in;
troduced in the form of written repofts-by w0 witnééseé,utf.'Paui:C;.fﬁillips

(Pet. 1),‘hiStorian, who was a professor of history at Kgntanaiééété Uﬂ{—'

versity, and ¥r. E. O. Fuller, (Pet. Ex. 7), an investigator of Indian
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affsirs. The depositions of these witnesses were introduced into evidence
as petitioner's Fxhibit A-1. Dr, Phillips in his report end in his testi-
mony reviews the history of the Flathead, Uppar Pend d'Oreille and Kootenal
Tribes, their contacts with the fur traders, explorers, missionaries and
governmert agents and other tribes, and was of 1he opinicn that they had
uséd and occupied the whole of the area claimed by petitioner in the half
century before 1855. (Pet. Ex. A—i, pp 83-85), Dr. Fhillips, however,
was of the opinion that the Kootenai was but one tribe. He testified that

the Kootenai and Flatbows (Lower Kootenai) were the same tribe (Phillips

- Deposition, Pet. Fx. A-1, pp. 54 and €h). In this respect he disagrees with

the other authorities of récord in this case such 25 Turney-Hirh and Schaef-
fer, anthropologists who studied the Kootenai, andzaith defendant's eth-
nologist Chalfantrwhoser report and testimony in this case revealed the
facts pertaining to the ethnological separation of the Kootenai into
independent bands. Not only do these authoriiies recognize such a
political independence but so did petitioner's counsel and defendant's
counsel who both agreed in the record that the Bomner's Ferry Kooténai
Tribe or Band was an independent and autonomous group of Keotenai Irdians.
The historicel and ethnological material gathered by Dr. Philiips and ¥r.
Fuller has been extremely useful and much of it has been the source of the
findings made herein.
Petitioner also introduced in evidence the deposition of Professor
Carling I. Malouf (Pet. Ex. A-1, pp. 126-21L) ond a written report (Pet.
Ex. 5) by this anthropologist who was assictant professor of anthro-

pology at Montana State Universitv. In sdcterminirg the 1ands used
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and occupicd br the Indians, r. Malouf states he used informants, historicel
data and some archaelogical data, and on the basis of the movements of the
Indians to certein areas for particular purposes he was able to determine

not only the lands they occupied but how they used the lands. In his re-
port (Pet. Ex, 5) the witness has plotted on ¥Mazps V and VI, pages 51 and . .
S?; the main and temporary camps of the tribes, and on Map IV, page 23, .

the favorite hunting and/gathering places of the tribes as found by him.

.On Maps I and IT of the same exhibit at pages @ and 10, he has mapﬁéd what
he conside?f to be the domzins of the sepsrate tribes.

In his report {pp. 5 and £), the witness locates the three tribes

as follows:

The central region of the Flathead Indiens was the Bitter-
root Valley. This area was a sort of headguarters for their
economic and religious activities, but they by no means con-
fined themselves to this valley in their search for food and
materials for the necessities of life. From the Bitterroot
they regularly moved in groups to many other localities, some-
times going as far east as the Bighorn river, in eastern ’
Montana and to Yellowstcne Park. On other occasions they
Journeyed up to Flathead Lake, or they even went westward,
over Lolo Pass, into Nez Perce country where they sought
salmon. Others went south into Shoshori territory. Their
relationship with Indians to the west, south, and north was
usually friendly, and there was even some intermarriage
between these people.

The Pend d'0reille were centered in the panhandle region. of ..
northem Idaho, but they extended their hunting and gathering
activities up the Clark Fork river to approximately Plains,
Montana, and northeastward to Flathead Ioke. The extremely
rough mountain region to the east, as far as the continental
divide, was hunting territory frequented by the Futenai, Pend
'd*Oreille, Flathead and sometimes the Blackfoot. The latter
tribe, however, sent in cnly their men and rarely were women
and children included among thair numbers bzcavse they were
coming in as intruders. The Fend d'0rilic (sic) were bounded
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on the north by the Kutenai, and on the south by their linguis-
tical brothers, the Flathzad., The Upper Fend cd'Oreillc used
the vicinity of Plains, Montara, as a subcenter of their culture.
It was a center from where they traveled to the east, northeast,
and north in their quest for food, the nccessities, and the

- niceties of Jife. Other Upper Pend d'Oreille lived near the
Montana border, on Lake Pend d'Oreille, and commonly traveled
up the Clark Fork river for the purpose cf meldng their living.

The original center of Kutenai activity was Tobecco Flains,
along the Kootenay river, in northwest Montanz. TFrior to
1850 they hunted seasonally at Flathead Leke, competing with
Pend d'Oreille, but after that time, under Michelle, one of
the signers of the Stevens Treaty, they resided there permanently,
replacing or intermixing with the original population.

Mr. Malouf was of the opinion that these Indians had occupied the region

for several centuries and that their territories were essentially that

‘outlined in the 1855 treaty. (Deposition, Pet. Ex. A-1, pp. 170-172).

The witness further testified that he had never found any instance
ﬁhere any tribe other than "the three petitioners" has occupied the
territory claimed in any way that would even approachvpermanent settle-
ment. (Pet. Ex. A-1, pp. 166-167). Malouf testified that the Flathead
had.a strong chieftainéhip system" énd a "national structure"; that
the Upper Pend d'Oreille_tribal structure was weaker but that they had

a "strong chief that they recognized as a chief"; and as to the Kootenai,

- he testified they "also had some recognition of ehiefls, though they

were a little bit more scattered and broken dowm still more." (Pet

Ex. A-1, pp. 189-190). In neither his testimeny nor in his repart

does Witness Malouf spsak of a breakdown of the Kootenai into independent ,
and autonomous bands, and it must be assumed that he considered the
Kootenai as forming but a single entity. In this respect he, as does

Lr. Phillips, differs with those avthorities, such as Schaeffer and
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Turney-High, who conducted field investigations with fhe_Kootenai and
with defendant's ethnologist Chalfant.

| Defendant does not dispute the fact that the Flathead, Upper Peﬁd
d'0reille and Kootenai Indians have lived in western Montana during the
historic period. Defendant attempts to limit the area of use and occu-
paﬁcy of these Indians‘to a smaller area than that ceded by the Treaty
of July 16, 1855.

Appearing for defendant was Stuart A. Chalfant, ethnologist, wﬁo
prepared a written report (Def. Fx. 24) and who testified at length
before the Commission (Tr. 17-192). Mr. Chalfent testified (Tr. 20)
he.depended heavily on the field notes of Dr. Claude Schaeffer, anth-
ropologist, who conducted intense field work among the tribes on the
Flathead reservation and among the Kootenai tribes of Canada in 193l,

- 1935, and 1937. (Extracts of Schaeffer's field notes appear as Def.
Exhibits 3L and 37-l1 inclusive). Defendant'!s witness testified that
his primary interest in his research was "fhe aboriginél distribﬁtion

of the land-holding groups and their subsistence economy prior to the
Treaty of 1855. I attempted to trace out the basic subsistence patterns,
the annual rounds of the several groups.involvéd, determine the iocation-
of their more or less ﬁerhanent sites, usually their winter‘villégeé;.
their major or temporary éamp sites . . "

Vitness Chalfant prepared two maps., Zﬁe first, defendant's Exhibit
23, attempls te plotwhat Chalfant designates as tﬁe "miclear areas of
habitation within which you find their more or less permsnent settle-

ments vhere they winter in large groups, where they made their winter
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L4 ~ T ~
camps and at times where ther spent the swmmer, too." (Tr. 35). These

h) oL

nuclear areas on the map, he testified, show the areas thzat "through
historical research are claimed to have been their homeland.” (Tr. 51)
These areas confine the Flathead to the Bitterroot Valley, the Pend
dfOreille to the Lower Flathead valley and the Koclenal to a small
area about Flathead Lake. {¥ap - Def. Fx. 23).

In addition, Mr. Chelfant prepared a map (Def. Ex. 22, 22-4) to
show what he considered to be the "primary subsistence areas™ of the
Flathead, Upper Pend d!Oreille and Kootenai Indians parties to the
1855 treaty. On this map he located the villages and camp sites of
the tribes, their gathering and hunting grounds #n< the use made of
the cession area by other tribes. He assigns to the tribes only those

areas which they used to the greater exclusion of "zlien groups" - or
'fégther tribes not a party tothis action. Chalfant testified: (Tr. k1)
) These lines are drawn to indicate not the lines that
these groups solely occupied prior to 185%; they are
P drawm merely to indicate those lands that they vsed in
their aboriginsl subsistence economy to the greater ex-
clusion of other groups.

Now, I say to the greater exclusion, because we do have
recorded instances of use within these what I call primary
subsistence areas by alien groups, by the Kaliompel, the
‘Coeur d'Alene, the Nez Perce, by other Kootcrei Bands not
represented in the Flathead Reservation Groumn, and also.
use through taking, or war, as in the case of the Piegans
and some of their raids against scme of the Xootenai groups
in the north, and Blackfoot, also.

We know, for instance, that there uas some Blackfoot
hunting in the region of the main ridges of the Rocky
Mountains east of the area I have designated.

As an instance of his application of his greater exclusion thesory, he

grove did occupy,

<

testified (tr. L3) that the Kalispells as a separats
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villege area within the Upper Fend d'0reille primary subsistence ares
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rondard tribes or Yands such as the Bonners Ferry Rand of Lower Xoctena
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td dispute defendant!s position with respect to the politiczl organi-
zation of the Kootenai Indians. The evidgnce substentially supports a
finding that other groups of Kootenai Indians used and occupled certain
ares of the lands ceded by the 1855 treaty te which they were not a
party. (Fdgs. 1L and 15).

is pointeé out in the findings (Fdg. 12), the three tribes for a
long pericd up until the time of the treaty and even thereafter were
subject to frequent attacks in their home territories by the Blackfoot
tribes which caused them to be clesely allied for defensive purposes.
These attacks reduced the tribes and hindered their activities but the
Blaékfbot did not attempt to occupy or make pormonent use of the lands
west of the Rockies. Both Chalfant and Maloul recognlzed that the maip
ranges of the Rockies within the Eession lands were sometimes hunted
upon by the raiding Blackfoot (Pet. Fx. &, pp. £-€; Tr. 111). Such
raiés and hunting did not terminate Indian title in the three tribes.

Red Take Chippewa v. United States, 6 Ird. 1. Coum. 247, 320,

The evidence shows that while each of the tribes held separate
territories there was some sharing of the economic uses with each
other by these closely allied 1and;h01ding entities on 2 permissive
basis as well as with f?iénaly tribes. A stucy of the oﬁidénée shows a
definite pattern of explusivé use and occupancy of the areas sufrounéing
the fixed seat of each of the‘tbree tribés. Thile it is trve that the
tribes ranged at times far from the claimed arsa they did make ex~
fensive use of large areas betwcen the Rocky Mountains and the Bitter-

root Mountains. The Commission concludes that ths F¥lathead, Uvper
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Pend d'0reille and Kootenai (Iibby-Jennings Band) Tribes,-parties to-
the Treaty of July 16, 1855, for a long period prior to, and at the
time of, sald treaty exclusively used and occapiea the separate tracts
described for the respective tribes in Finding 19, and that the United
States acquired the Indian title to saidlandson March 8; 1859, the
_effective date of the treaty. ) o
Petitioner contends that ‘defendant recognlzed petltloner's Indlan'
»_tifle; Petitioner's position is that Govgrnor Isaac Stevens who ne~"‘
goiiated_ the 1855 treaty had 1m‘oz.:1éage prior to and at the time df"the' |
treaty of the extent of petitioner's use and occupancy of the area in '
that he ﬁad prepared a map prior to the treaty locating tribes in the
area and a map at the Hell Gate treaty grounds Showing'tﬁé cedéd érea
which he forwarded to the Commissioner of Indian Affairs with the treaty
éné\reporté; Petitioner urges that slnce these docunents were sent to
the Senate which ratified the treaty the action of the Senate in rati-
fying the treaty thus recognized and confirmed petitioner's Indian title
to the area ceded. Petiﬁioner's counsel agrees that, under the decisions

of this Commission in Quapqu Tribe v, Uni ted taics,_l-Ind, Cl. Comm.,

h€9; L8l, aff'd 128, C, Cls. LS; Felix McCauley, ex rcl., V. United States,

1 Ind, Cl. Com., 617, 623; and Red Lake Band of Indians v. United States,

1 Ind. C1. Comm, 575, €0L-605; the language of the H-ali Gate Treaty and
the statements made by Governor Stevens in.the course ol the neootvatwono;
standing alone is insufficient to estabiish recanltloq of Indlan twtle.
Petitioner's counsel contends, however, that vnder the Camux51on‘s

decision in Red lake Indians, et al., v. United States, 6 Ind. Cl. Comm.
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2L7, 316, "that such evidence coupled with prior actions of defendent
indicating its knoiledge of the area claimed, does constitute such
"recognition,” .The exact lanzuage used in this Red Lake decisions is
as follows:

- A1l of this evidence causes the Commissicn to conclude
that all government officiels during a period of at least
some twelve years prior to the 1863 cession repeatedly

recognized petitioner bands as the oumers of Indian title
To the lznds in the Red River Vallev area. (Underscoring
supplied.)

The decision in the Red Lake case, 6 Ind. Cl. Comm. 247, is besed upon a

finding of exclusive use and occupahcy and not wupcen recognized titlc.
The above statement upon which petitionerfs contcntion is based merely
means that the statements of goverrment officisis over a peried of
time are important items of evidence in establiching Indian title. In
the Red Lake case, as in this instant proceeding, the Cormission found
that petitioners therein did not have exclusive use and occupancy to ali
the ceded area. There is nothing in the treaty, nor in evidence, that
Congress intended to recognize Indian title in petitioner, or petiticnerts
predecessors-in-interest, to the ceded area.

Petitioner further contends that as a matter of law the Treaty of

July 16, 1855, containing a cession of a definitely described crez,

constitutes prima facie evidence of petitionert!s title and that the

burden of going forward with the evidence to overceme patitionert!s prima
facie case is upon defendont, This Commission considered such a com-
,

tention in Klamath ard Modoc Tribe v. United Ststes, 2 Ind. Cl. Corm. &8V

and held that ™the burden of proof and the burden of proceading first

with evidence as to onwership of the lands rests vpon ths patitioner.?
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The case will now proceed to 2 determination of the valuation and
acreage of the lands described in Finding 19, as of March 8, 1859, less
the ‘area reserved by the 1855 treaty; the consideration paid under the
provisions of said treaty and whether the sald sum was unconscionable;

leaving to a later proceeding the question of offsets, if any.

/s/ ™, M. HOLT
Associate Conwmidssioner

I concur:

/s/ EDGAR E, WITT
ChiefACommissioner






