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b c k e t  No. 61 

Rolt ,  Comndssioner, delivered t h e  opinion o f  t h e  Comrlission. 

The p e t i t i o n  i n  this case was f i l e d  by the  Confederated S a l i s h  and 

Kootenai Tribes of t h e  Flathead Reservation, Fontana. Peti t ioner,  an 
! 

i d e n t i f i a b l e  group o f  American Indians du ly  o r g a d z e d  under t h e  Act of 
1 
! 

June 18, 1934, 218 Stat. 984, includes descendahts of t h e  Flathead, Up- 

per Pend dtOrsille and Kootenai t r i b e s  p a r t i e s  t o  a t r e a t y  wi th  t h e  

United S t a t e s  on July 16,  1BS, 1 2  Stat. 975, I1 K q p .  722, a t  Hell Gate, 

Nontana (see D e f .  Req. Fdg. 1 )  whereby these  Ind ians  cedsd. r e l i n ~ i s h e d ,  

and conveyed, to the United S ta tes  a l l  t h e i r  r i g h t ,  t i t l e  23d i n t e r e s t  i n  



a d  t o  thc c o u n t q  occupied or  clafmsd by thsnn, The area ceded i s  descr5bed 

i n  E n C n g  3 as i s  the ases reserved f o r  t h e  Indians,  The ,gross area of 

the cessfon was estimcted t o  be some P ~ , ~ O C ) , O O O  2cres and the  u e s  of the  

acres, By st ipulat ion of the part5 es the herzing in t h i s  case was 15mlted 

t o  the quest5on of peti tfoner" r i g h t  t o  the l a n d s  c l z I red ,  the identiff- 

abikity of pe t i t ioner  znd as to whether theye xras presented a e~mm~n op 

group claim, 

!RE case was o ~ d e r c d  consoEdated f o r  the  purpose of  trial I& th  

Docket 170. 15b on  April  2 ,  1453, i n  which case the pet i t ioner ,  the Kootenai 

T5be  o r  B a d  of I n d i m s  of the State of' Idaho cla4aed t o  be jo5nt omers  

of the lands ceded by the Treaty of July 16, 1855, t o  vhich they had not 

been a party. Upon completfon of the proof i n  Docket 61, the munsel for  

the pe t i t ioner  therein entered i n t o  a st5pulation ~ 5 t h  the counsel i n  Doc- 

ket NO, 1% vherein it was agreed tha t  p e t i t i o n e ~  i n  b c k e t  Na, 1% %?as 

a s e p a ~ a t e  md independent band or t r i b e  of Koo-ken& I d f a n s  hotrn as the 

Banners Ferry Tribe, which exclusively used and occupied cer t s in  lands i n  

the northwestern p a r t  of the  ceded ayes and tha t  said t r i b e  was not a party 

to, nor represented a t ,  the  Treaty of July 16, 1855. mng t h e  heaPings 

of the evidence i n  Docket NO. .1s9 upon the  request of cornsel, Docket 



8 Ind .  C1. Corn. k 62 

northwestern portion of U l c  cession of less, am1 t h a t  scid band vas n o t  

a party to, nor rqcesznted a t ,  tlie Treaty of J ~ l y  16, 185.5. Pekitioner 

hcrein S l e d  i-rith t h i s  Braixksion a disclaimw t o  the lands i n  the  ex- 

treme n d h s e s t e r n  vortion of tine ceded area claimed t h e  Bonner's 

Ferry Kodxmd.. R e  area so disclai~liled i s  estimated t o  contain 

1,396,000 acres. A d i s c l ~ m e r  ?;as also f i led  t o  certain l m d s  i n  the  

west central  p z r t  of the  ceded area claimed by the  Loxer Fend dlOrei l le ,  

o r  Kalispel Tribe, before this Commission i n  Eocket No. 94, estimated 

t o  contain 787,h10 acres. Fliminating the  discl.~5med areas m d  t'ne 

reservation area pet i t ioner  now contends the t o t e l  area of  land al legedly 

llomed by petit ionw. under original Indian t i t l e t r  and ceded t o  defeadant 

by the 1855 t rea ty  a~ounted t o  12,806,000 acres of land. 

In the pet i t ion f 5 l e d  i n  t h i s  action b e f o x  t.hc Coimission it i s  
,.d-._ 

alleged t h a t  "From time inmenorial -:: -% %, p e t i t i m e r  mc? t h e  rnmbers 

of pet i t ioner  t r i b e  held, occupied, possessed and omed the land and 

t e r r i t o r y  * -!+ Sn ceded by the Treaty of Jnly 16, 1855. The p e t i t i o n  

was amended folloxing the hearing t o  eliminate from the claimed area, 

as descz5bd i n  the treaty,  the  zreas disclaimed by pet i t ioner .  As 

previously pointed out pet i t ioner  h e r d n  i s  the organization kno-m as 
3 

the Confederated Salish and Kootenai Tribes of the  Flat,head Reservat5on, 

which was duly orgmized under the  Wneeler-Hot~axl Act of Jane 18, 19%. 

Defendmt admits t h a t  pet i t ioner  i s  a t  the  present, time an i d e n t i f i a b l e  

group of  Indims organized under the 1nct.la.n ReorgmAzation Act of June 

18, 193b and has among i t s  manbership descendants of the  t h z c  tri_b.-s, 

Flathead, Upper Pend d 'Oreille and Upper Kootensj.. Psfeixlant contends, 



hmever, t h a t  t h e  only c l a i m  asser ted  i n  tf.le peS5tion i s  a claim by t h e  

nmed pe t i t ioner ;  t h a t  t h e r e  ar? no separa te  c l z i m  asser ted  on behalf of 

t h e  Flathead, 'cippcr Pcnd a'POrei3le o r  Upper Kcotenai t r i b e s  of  Indians; 

and t h a t  p e t i t i o n e r  h2s s ~ b 5 t t e d  no evidence i n  sm?or t  of a j o i n t  

claim by these  t h r e e  grcup, % f e n d i t  f ' u r t h e ~  contencis ';?>at p e t f t i o n e r  

i s  no t  t h e  successor t o  any separa te  claims of t h e  F l a t k a d ,  Upper Kootenai 

or  Upper Pend d r O r e i l l e  t r i b e s .  Defendant adn?i;s t h a t  p e t i t i o n e ~  i s  recog- 

nized by t h e  Secre ta ry  of t h e  1 n t e A o r  a s  having au thor i ty  to r e p r e s e n t  t h e  

Indian t r i b e s  loca ted  on t h e  Flathead Reservation in Wontana. 

P e t i t i o n e r  contenas t h a t  it has  au thor i ty  t o  present  t h e  c l d m ;  t h a t  

jofnt  u s e  t h e  t h r e e  t r i b e s  and t h e i r  confederation makes t h i s  a j o i n t  

claim; t h a t  defendznt by t h e  &ll Gate Treaty o f  1855 and r a t i f 5 c a t i o n  

thereof  by Congress created a Coi1l"ederation as a legax e n t i t y ;  t h a t  pet.i- 

t ioner ,  i n  any eveat,  i s  e n t i t l e d  t o  r e c o v ~ r  on behalf  of  its cons t i t -  -. 
. . 

uent  t r ibes ;  and t h a t  dei'endant recognized p e t i t i o n e r ' s  Indian t i t l e .  
$ .  

We w i l l  first consider defendant's contention t h a t  t h e  only claim 

esser ted  i s  a claim by t h e  named p e t i t i o n e r .  It i s  defendant's p o s i t i o n  

t h a t ,  although petitioner being a p r e s e ~ t l y  i d e n t i f i a b l e  group has  t h e  

~ g h t  t o  p resen t  a claim, p e t i t i o n e r  d i d  not  have abor ig inal  t i t l e  and 
i .  

the re fo re  does n o t  have a .r.alid claim, kfendzn-t s stand on tld s p o i n t  

i s  bottoned on t h e  grounds t h a t  (a) p e t i t l o n e r  as such never held  I ~ d i a n  

t i t l e  to any lands,  (b) p e t i t i o n e r  i s  n o t  t h e  s w c e s s o r  i n  i n t w e s t  t o  

t h e  t h r e e  t r i b e s  parties to t h e  1855 t r e a t y  =d ( c )  p e t i t i o n e r  d i d  oat 

3-1 , i duz l  t r i b e s .  A make any claim o f  o ~ m m s ~ ~ p  3 ; ~  any of  t b e  thee ir,'l-. 



- presently e x i s t b g  idcntifial-le group o f  h e r i c m  I n t f - i m s  h23 t h e  r i g h t  

t o  present a claim before t h i s  C&~nission on b e h ~ i f '  o f  i t s  constituent 

t r ibcs ,  bands or gi-o~ps. Clyde. F. Thonpmn, c-t 2J.., v. United States ,  - 
122 C. Cls.  3L6; Confederated Tribes of  t h e  Coltrille Rcserration v. .- 

United States ,  b h d ,  C1. Corn. 151; Pcoria Tribc o f  O:-:lehoza v. United 

States,  b Ind. GI, Corn$. 223; The F!or.i;?~el-n Paiute Ih t ion  e t  al., v. -9 

United States ,  7 Ind, C1. COPX, 381. . FOY jzri sdictiond. purposes only i t  

is  immaterial t o  this C o ~ s i  ssion whether the  id en ti f iahle  group prcsentir:g 

the  claim was the  land-using ent i ty  or i~hc the r  t h e  land-using e n t i t i c s  were 

the constituent t r ibes ,  bands or  groups thereof. The Co~~xtssion, hmCr:rever, 

has been careful  t o  point out tha t  t h z  presently existing iden t i f i ab le  I. 

grmp does not necessarily becone the successor i n  in t e res t  t o  i t s  const . iS 

uent u n i t s  and tha t  proof i s  necessary t o  s h c ~  t h e  existence of desccndantc 

/-)of the t r i b e ,  band or group for  xrhich clairn i s  n&e. Worin case and Col- 
- -- - 

v i l l e  case, sup-a. A present day ident i f iab le  group, such as pe t i t icnm,  - 
may be t h e  successor i n  in t e res t  .to the  claims of i t s  constitutent t r ibcs .  

r\ 

Tnis may be  possi3le where there was a Inerger o r  consolidation of ccrk-i.n 

t r ibes ,  bands o r  ident i f iable  groups i n t o  a single land-using e n t i t y  prior 

t o  a deprivation or cession of the lands aboriginally used ancl occupied %- 

them. Of course it follows tha% the present day ident i f iable  ~ Y O U ~  must 

be traceable  t o  t h e  land-using entity. The p~>esent  day ident i f iable  group 

may also be the  successor i n  in t e re s t  i f  it can trace i t s e l f  hack t o  a 

merger o r  consolidation of tr ibes,  bands or  ident.SXa5,f e groups vhich 

took place by t r ea ty  a t  the tfme of t h e  cession of t k  lads i t  i s  
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clear  by the t e m s  of t h e  t ~ e a t y  t h a t  the i n t e n t  and PJI-pose Tras to create  

a n w  ent i ty  ~jhich thereby i n  1m and f a c t  becme the successor in i n t e r e s t  

t o  the  formerly sepzrate t r ibes ,  bands o r  groups. 
. . 

Petit ioner herin i s  the  successor i n  i n t e r e s t  t o  t'ne claims of the  

Flathead, Upper ?end dtCreLlle 2nd Kootenzi Indi=s par t ies  t o  the  1855 

treaty. Prior t o  the 1855 t reaty the  Flzthead and Pend d r 0 r e i l l e  Tribes 
. 

were s e p a a t e  t r i b a l  en t i t i e s  and the Agiy in ik ,  o r  LibS",r-Jennings Eand of 

Kcotenai Indians m s  an independent band ( ~ n d i c g  6 and 7). Ey the  terns 

and provisions cf said t rca ty  these three,  closely a l l ied  t r5bal  e n t l t i e s  

agreed t o  consolidate on the  lands r e s e ~ ~ v e d  froz the ceded area under the 

the Flathead t r ibe ,  t o  be he26 chief of said nat2on  indi ding 3) ,  By the  

terms of the T r ~ a t y  the United States  agreed t o  pcy t o  the newly created 

ent.ity $120,000.90 t o  be expended under the d-irection of the  Fresidcnt over 

a umber of years,  t o  provide certain f a c i l i t i e s  such as blacksm5th and . 

carpenter shops and t o  f'umish the services of cer tzin employees to t h e  con- 

three separate t r ibes  a l l  eventually, fo r  the nrcst part ,  went upon t h e  

resemation and i t  i s  adnitted t h a t  t h e i r  d e s c e ~ i l ~ t s  today are upon said 

reservation and t h a t  i s  recog5zed zs having the authori ty  t o  



inefter,  clemly s h a m  thz t  up t o  ttlc time of th: *.imty of 1855 there 

t ive  arcas, Tile f a c t  t h a t  the pztlt.j.on se ts  fc>?-+.- :. claim t o  the ceded 

petitione? t,-ibc held, occupied, possessed 2nd or, -:I1 the lands and thus 

implies jo in t  o ~ n e r s h i p  i s  not sufficient renscsl  ;S'otB holding pet i t ioner  i s  

not en t i t led  t o  recover where p o t i t i o n e r ! ~  p r c d a c ~ ~ r : o r s  i n  i n t e r e s t  held 

the lmcls separately. Cf. K o o t e ~ d  %be or E m d  C1" Lnclians v. U n l t e d  -- 
States,  5 Ind .  Cl, Corn, 4&, 46:-!!67. E.Itho-& t.t-!.j pe t i t ion  here in  ~:ould 

seem t o  i n f e r  jo in t  use there a ~ i  certain allc?.gztions which po-int t o  lands 

separately used and occupied by the respective tribes (petit ion, par* 7). 
,"a2 

) The findings i n  t h i s  case complctrSy c o n r  the  his tor ical ,  ethnologi- 
-.+ 

cal and documentq  material  dealing ~ 6 t h  the  mathead, Upper Pend d 10re i l l e  

and Kootend t r ibbs  which ceded the 1ar .d~ t o  the Gcvermeat by the  1855 

treaty. These t r i b e s  have resided i n  vestern Mmtana, west of the Rocky 

Mountains f'ron time imexor la l .  

Jdnguisticzlly, t h e  Flathead aad the  Upper Pend dlOrcille are of 

S a s h  stock while the Kootend form a t i l inguist ic  islandt1 speaking a 

language wMch has not been related to other stock. Culturzl'ly, these 

Indians belong t o  the  Plateau culture u a a  b17.l; b s r g  the neaws t  tr5bes 

to the Plains zrea they acquired mmy p l d n s  ch?-ract~._r5stlcs a f h r  the  

acqwlsltion of 

on the  plains, 

t he  horse =cl tha resul t ing dcpa-dsnce on thz  t:i.~fftilro hunt 

which placed Chsn i n  d i rec t  contact ~-5-Yn the  Ij?_ains tribes 
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" .  I 

such a s  the Blackfoot, ~ro-z'and Assiniboire. (Fdg. 5)  ' 
. . , . 

The Flathead Tribe i n  bistd&c, pre- t r e a t y  times had been' a s5ngIe 
' 

. . 
po l i t i ca l  entity. The vFper Pcnd d'Oreille, o r  Fend d ' o r e i l i e ,  'as 65s- 

' 

. :  . . *  - - . , 
separate arid d i s t i nc t  po l i t i c& en t i t y  during t h e  period i n  questi-on. 

. . -  - 
Ihe   dot end Tribe, so-called, on  the other hand, never, i n *  the  his- 

. as  . . . . 
t o r i c  pel-'-od, e~cis&d/a s i n E l i  t r i b c  with the  capacity t o  represent ali 

. .  . .. . . .  . . . ::. . - 

Kootenai ~ n d i & s  or; to hold Indian t i t l e  $0 lands a s  such:  he' kooten;ii ' 

. . . .- . . - .  . - .  , .. 
consisted cul-turally of tm 'divisions, the uFp&  cote& i n  t h e  un i ted  

. . . . . . .. . . -. 
States  and"canada &a' the  L & . T & ~  Koo'ieani a l so  located i n  the ~ r & t e i  ~ t z t e s . .  

. . .  . . . . _ .  . 
and C&ada. 'The & l t u r a l  d i s t i n c t i o n . i s  made on the  bao i i  of t$e upper 

. . . - .  . . . . . . . . . . 
~ o o t e n a i  being more influenee' %y s ~ a i n k  traits ahd &re Bependent dn' t h e  .. 

. ... , I . -  .,:... .. - . . 

buffalo hunt while t h e  Lover ~ o o t e n a i  were i n  l e s s  contact nith'.the'-&.ins 
- .  . . . -. 

kli&; and. depended m o r e  on &shing than they d i d  d n  the b i s o n  hunt. &. 
-. .. I : 

. . - . - .. . . 
~ l a u d e '  ~ c h a t k f e r - l i s t s  seven bands ofupp;r ~ o o t e n a i  and t h r e e  of LO& 

. - - .  . . . . .  . . 
o n .  According t d  T'u&ey-~igh, an mthropologis t  who made a n  ear ly '  

. . . _ .  . .  . . . 
studyoof the  Kootenai, t h e  bands were independent. The Jennings band, ac- 

. . 

cording- to'. '~chaef fer, o r  the lfLibby- ~ e n n i n & ? ~  band, accord5ng t o  Turney- 

mgh (~ef. Ex. h2), i s  the ~ o o t & ,  band ~ c b ~ c h  hald lands above Flathead 
. . .  

lake 'and it i s  fmn t k s  band t h a t  t h e  _ ~ o o t e n k  ~ n d i a n s  ' on the  ~ l a t h & d  

(pet. I), his tor ian,  who was a 

~ e r s i t y ,  and Kr.  E. 0. f i l l e r ,  



used and occupied t h e  whole of t h e  area c l a i ~ c d  b:~ pet i t . ioner  i n  t h e  h a l f  

century b e f o r e  1855. (pet. Ex. A-1, pp 83-eS). Dr. Fliilli_ps, however, 

was of  the opinion t h a t  t h e  Kootcnai was but  one t r i b e .  fi'e test if- ied t h a t  

t h e  Kootenai and Flatbows ( ~ o y c r  Kootenai) wcrc tkc sane t r i b e  ( ? h i l l i p s  

Deposition, Pet. B. A-1, pp. a 2nd C:L). Ir_ t h i s  r e spec t  he  d i sagrees  with 

t h e  o t h e r  a ~ t h o r i t i e s  of record i n  t h i s  casc s i x ?  2 s  Turney-Zigh and Schaef- 

fer, a n t b o p o l o @ s t s  who studied t h e  Xootenai, and ':Ti t h  d d e n d a n t  t s  eth- 

.' . . n o l o g i s t  Chalfant  trhose- r epor t  an6 testimoxq- i n  t h i s  c2se rcvcalcd t h e  

facts p h i r i i n g  t o  t h e  e thnological  separa t ion o f  t h e  Kootenai i n t o  

independent bands. Not only do these  a u t h o r i t i e s  recognize such a 

p o l i t i c a 3  independence b u t  so d id  p e t i t i o n e r ' s  ccunse l  and dcfendantrs  

counsel who both agreed i n  t h e  record t h a t  t h e  Bonnzrts Ferry Kootenai 

T r i b e  o r  Band was an independent and autonomus group o f  Kc& enai  1rdiar.s. 

The historical and e thological  mate-ial gathered by 2. P h i l l i p s  and K r .  

Fuller hzs been extremely usefitl  2nd much of  it Elas been t h e  source o f  fie 

f ind ings  made herein. 

Pet5tZoner a l s o  introduced i n  evidmce t h e  6 e p o s F t i o ~  c?f Professor  

Car l ing I, Malouf (Pet. Ex. A-1, pp. 126-21b) m d  a r r i t t e r !  repol-'c (Pet .  

Ex. 5) by this ulthropolo.dst  x'no was a s s i ~ t a ? ~ t  professor  of anthrc-  



apd O C C I ? ; ? ~ . ~ ~  t\:r the i n d i ~ p s ,  3. t , r 2 3 0 ~ ~ f  s t a t e s  h p  used i nfimar?.i;s, h is tor :  c,ol 

data and s m e  archaelo,*cal data,  a d  on t h e  basis of the movements o f  t h e  

Indians to cer t2 in  =e2s f o r  part.5cular purposes :?c was able t o  d e t e r n i n e  

not only t h e  lvlcfs they  occup5.ed but  ha: they used the  lands .  I n  h i s  re- 

por t  (pet.  Ex. 5) t h e  t 6 t n e s s  his p lo t t ed  on bps V m d  T I I ,  pages 51 and . . 

52, t h e  m i n  an3 tzzporary camps of the  t r i b e s ,  on Kap N, page 23, 

the favor i t e  hunting and gathering places of t h e  tr j-bes as found by him. 

On Eaps I and I1 of the sme exh ib i t  a t  pages 9 and 10, he has napped  hat 

he considers t o  he t h e  doxiins of t h e  s e p r a t c  t r i b e s .  
3 

In h i s  repor-t (pp. 5 and 6 ) ,  t h e  i.6tness l o c a t e s  t h e  t h r e e  .tribes 

a s  f o l loxs  : . , 

The cen t rz l  region of t h e  Flathead Indians vas  t h e  E i t t e r -  
r o o t  'TSLley. This area v a s  a s o r t  of  h c a d p a r t e r s  f o r  t h e i r  
economic and r e l i g i o u s  a c t i v i t i e s ,  bu t  thsy bur no means can- 
fined themelt-es t o  this vs.lley i n  t h e i r  search f o r  food and 
materials  f o r  the  n e c e s s i t i e s  of  life. From t h e  B i t t e r r o o t  
they regu la r ly  moved i n  g=.oups t o  ~ a y  c t h e r  localities, son* 
times going as far  e a s t  a s  t h e  Bighorn r i v e r ,  i n  eas te rn  
Montana and t o  Yellovstcnc F.=rlc. On othcr  occasions they 
journeyed ~p to Flathead Lake, o r  they evcn writ ~es? .b~2rd ,  
over Lolo Pass, i n t o  Wez Perce c ~ u n t r y  w h r c  they sought 
salmon. Others went sou';h i n t o  Shoshori t e r r i t o r y .  Their  
relat ionsh5p with Indians t o  t h e  west, south, m d  nor th  ;:as 
usually friendly, and t k r e  was even sone in temar r5age  
bet'i.ieen these pap le  . 

- 
The Pend d tOre i l l e  were centered i n  t h e  pahandle r e g i m  of :- 

northern Idd~o,  bu.t they -extended t h e i r  huni.ing and gathering 
a c t i v i t i e s  up t h e  Clark Fork river t o  app~eximate ly  Pla ins ,  
Montana, ad nor theas tmrd  t o  Flathead 32'xe. The e d r e i i e l y  
rough m o ~ n t a h  region t o  t h e  eas t ,  as f a r  a s  t h e  con t inen ta l  
divide,  was h u n t i ~ g  t e r r i t o r y  frecyexted by t h e  I::-.ten*, Fend 
.d ' k e i l l e ,  Flathead an3 sometimes the  f37_rcBfoot, The l a t t e r  
trih, hQzever, sent  i n  cm3y t b & r  men a ~ r l  1-arcly ~ z ' c l ~ e  7-mrnm 

children included 3 3 1 - 3  tb:?ir mnntt-.rs bzcmse t h e y  were 
CorLng i n  a.s intruders. f i e  %d d 'Or i l i e  [sfc) vere h x n 3 e d  



-- on the  north by t h 3  ILutenai, 2nd on t he  south b ;~  t h ~ r i r  1Fngui.s- 
t i c a l  bro-121crs9 t h e  nathe3.d. The Uypcr Fa:d c"0l~45l.c used 
the  v i c l r i t y  of n-p.fns, I-lontha., a s  a subccn-Lzr of t h e i r  cultur?.  
It ties a center from r.;hcre they traveled t o  t?:? cas t ,  n o r t h e x t ,  
and north i n  t h e i ~  qucst  f o r  food, the nccessitlies, and t h e  
n i c e t i e s  of life. Other Upper Fend d'Orc5TLe lived near  t hc  
Montana border, on h i : e  ?end d ' 9 r e i l l e ,  and com.nonly t raveled 
up t h e  Clu'k Fork r iver  fo r  t h e  purpose cf making % h e i r  l i v i n g .  

The 0ri i~gi~a.1 center  of Kutenai a c t i v i t y  iiras T O ~ C C O  Fla-ins, 
along t h e  Kootenzy r i ve r ,  i n  northvest  Nontma. r'nior t o  
1850 thejr hunted sensonal7_y a t  Flathead La?:e, c o q e t i n ~  with 
?end d tOre i l l e ,  bu t  af ter  t ha t  time, m d e ?  Pi-ichelle, one of 
t h e  s igners  of  the  Stevens P e a t y ,  they resided t he r e  permanently, 
replacing o r  intermixing with t h e  o r ig ina l  p o p l a t i o n ,  

M r .  Malouf was o f  t he  opinion t h a t  these  I n d i m s  had occupied t h e  region 

f o r  severa l  centur ies  a d  t h a t  t h e i r  t e r r i t o r i e s  vere e s s e n t i a l l y  t h a t  

' ou tEned  in t h e  1855 t r e a t y ,  (Deposition, Pe-L, EL A-1, pp. 170-172). 

The wi tness  f u r t h e r  t e s t i f i e d  t h a t  he had r,eVcr found a%- ins tancc  

where any t r i b e  o ther  than "the t h r ee  petittoner-s" has occnpied t h e  
- - 

... 
territory claimed i n  any riay t h a t  i.rould even qp-oach  permanent s e t t l e -  

J 

ment. (Pet. Ex. A-1, pp. 166167) .  Malouf t e s t i f i e d  that t h e  Flathead 

had a "strong chief ta inship  systeii" and a "national  structwre"; t h a t  

t h e  Upper Pend d ' 0 r e i l I e  t r i b a l  s t r uc tu r e  was weaker bu t  that they had 

a "strong ch ie f  that they recomized a s  a chiefr1; and as t o  t h e  Kootenai, 

- he t e s t i f i e d  they  "also had some recoglxition of c I ? ~ E & ,  though they 

were a l i t t l e  bit more sca t te red  and broken d c m  still more. " ( p e t  

Ex. A-1, pp. 189-190). In ne i ther  h i s  tes t i~ncny ncr i n  hFs r e p m t  

does Witness Pialouf speak of a breakdomtl of t he  Kostend i n t o  independent I 
l 

and autononous bands, and i t  must be assumed t h a t  h e  considci-ed t h e  

Kootenai as fomiing but a s ing le  ent i ty .  In  this respect he, as does 

C:. P h i l l i p s ,  d i f f e r s  k i t h  those au.thoritSes, such zs Schaeffer arid 
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Turney-IEgh, who conducted f i e l d  inves t iga t ions  1-6 t h  t h e  hootenai and 

,with defendant 's et.hnolo@st h a l f a n t ,  

Defendant does not  dispute t h e  f a c t  t h a t  t h e  Flathead, Upper Fend 

d t O ~ e i l l e  md Kootenai Ind izns  have x v e d  i n  western I4ontana during t h e  

h i s t o r i c  period. &fendant attempts t o  Zin&t t h e  ayes of usc  and occu- 

pancy of these  I n d i m s  t o  a sma'l'ler area thvl t h a t  ceded by t h e  Treaty 

of July 16, 1655. 

Appearing f o r  defendant was S t u a r t  A. Chalf ant ,  ethnologist ,  who 

prepzred a wr i t t en  repor t   el. FX.' 24) 2nd who t e s t i f i e d  z t  len&h 

before t h e  Commission ( ~ r .  17-192). M r .  Chalfznt t e s t i f i e d  ( ~ r ,  20) 

h e  depended heavily on t h e  f i e l d  notes of Er. Claude Schaeffer, anth- 

r o p o l o ~ s t ,  who conduct~d in tense  f i e l d  work mong t h e  t r i b e s  on t h e  

Flathead reservat ion and among t h e  Koo-tenai t r i b e s  o f  Canada i n  1934, 

- 1935, and 1937. (Extracts of Schaeffer 's  f i e l d  notes appear a s  kf 

Ekhibits 34 and 37-bl inclusive),  Cefendantts x i t n e s s  t e s t i f i e d  t h a t  

h i s  p r i m a r y - i n t e r e s t  i n  h i s  research was ''the abor ig inal  d i s t r i b u t i o n  

of t h e  land-holding groups and t h e i r  subsis tence  economy p r i o r  t o  t h e  

Treaty of 1855. I attempted t o  t r a c e  o u t  the  b a s i c  subsistence pa t t e rns ,  

t h e  annual rounds of the  severa l  groups involved, determine the l o c a t i o n  

of t h e i r  more o r  l e s s  permvlent s i t e s ,  usua l ly  t h e i r  winter  v i l l ages ,  . 

t h e i r  major o r  temporazz camp s i t e s  . . . n 
FStness Chalfagt prepared two maps. ?he first, d e f m d a n t r s  = i b i t  

23, at tempts tc plot-&at Chalfant designates as t h e  tfnucles? a r e a s  of 

hab i t a t ion  wi th in  which you fj-nd t h e i r  mol*e o r  l e s s  pe-'i;.a-ent s e t t l e - .  

m n t s  t:here they winter  i n  l a rge  groups, where they rr.ade t h e i r  h in te r  
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and  at times spent the  

his tor ic21 reseilrch are clained t o  h m e  been their tz~riielcznd.'~ (Tr .  51) 

These areas confine t h e  ETlathcad t o  the  Bit terroot  % l P e ; ~ ~  the 

area about Flathead Lake. ( l - ~ q  - Def. EL. 23 ) .  

In additTon, 1.5. Cn2lfan.t; prepared a m2p ( ~ e f .  Ex. 22, 22-A) t o  

shoV what he cor,sidered t o  be the  rlprimary subsistence meas" of the  

Flathead, Upper Fend d t b e i l l e  and Eootenai I n d i m s  parties t o  the  

1855 treaty.  On t h i s  map he locztec? the v i l l zzes  and cmp s i t e s  of 

the  t r ibes ,  t h e i r  ~ a t h e r l n g  and hunting grcrma's i ::? the use rc,sdc of 

the cession area by other t r ibes .  He assigns t o  t 3 e  t r i bes  only those 

areas which they used t o  the greater exc7,usion of r'clier, ~ r o u p s "  - 01- 

'%%her t r i b e s  not a party t o  .this action. ChalfanL test i f ied:  (~r. 41) -9 -- 
These l ines  Ere dram t o  indica te  not t h e  lines t h a t  

these groups solely occcpied pr5or t o  1855; t??c.y are  -. d r a ~ m  merely t o  indicate  those lands that thej2 r:sed i n  
t h e i r  aboriginal subsistence economy t o  the grea.ter ex- 
clusion of other groups. 

Now, I say t o  the  greater exclusion, beca:::?~ 1:e do have 
reco-ded instances of use  thin these >flat  I c2'lP p-emzry 
subs5stence areas by a=-, grmps, by t he  K22.i *?el, the 
Coeur dgAlene, the Kez Perce, by other Koot.ex.2 Eands not 
represented i n  the  Flathead Reservztion C;rov~>, a d  also 
use through taking, or  war, as i n  the  case of the Piegans 
and som of t 5 e i r  ra ids  against scrne of t3e  Kooten2? g r w p s  
i n  t h e  north, 2nd Blackfoot, also. 

1?e know, f o r  instance, t ha t  there  xas some S l a c k h o t  
hunt5ng i n  the  r eeoa  of the main r2dges of t h e  Ro&y 
Mou.ntains eas t  of the area L 5ave des5gnated. 

As i n s t s r c e  of his application of his grea?.ar exclusion t h e r r  c 9 he  
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finding t ha t  other groups o f  Xootenai In3ians used 33d occupj.ed cer tzin 

ares of the lards ceded by ths '1CSs treat;? t c  which  they  vcre not a 

. As pointed out i n  the  findlngs (ME. 3.2), t h e  three t r i b e s  f o ~  a 

long period up uCil the  time o f  t h e  t rcaty mC! cven thcre2.fter verc 

subject t o  frequent a t tacks  I n  t h e i r  hope t e r r i t o r i e s  by the 3lackfoot 

t r i b e s  vh2ch caused then t o  be clcsely all.3-ed f o r  defensive p'trrposes. 

These at-tacks reduced the  t r i b e s  a ~ d  hindercc?, the i r  activiti.es but t h e  

Blackfoot did not a t t e ~ ? t  t o  occupy o r  make 1;3m:=c-21t use  of the  l a n d s  

west of the  Rockies. Eoth Chjlfant and I!alonZ rccogn-lzed th& the m&n 

ranges of the Rocki.es 1,ritMn the cession l = : i ~  ?:eye sometimes hunted 

raids and hunting did not t e m i n a t e  1n;Em title i.n t he  three t r ibes .  

Red Take Chippem v. Unitccl Stztes, 6 1r.i'. Cl. CO:~~:. 2b7, 320. - 
'=he evidence shovs tha t  wMle each of t h e  trribcs held sepamtc 

t e r r i t o r i e s  there was sone shasing o f  the ecor .o~Ic  uses 15th each 

other by tllese closely W e d  Lad-holding e r , 5 t i e s  on a permissive 

basis as y e l l  2s with -friendly t r ibes .  A st.~~:!g of the cv5dence show a 

de f in i t e  pat-te-m of exclusive use and occupaycy of t h e  akeas surrounc'ing 
. . 

t he  flxcxl sea t  o f  each of the  three tribts. X-&'l,e i t  i s  t r v e  t h a t  the  

tribes ranged at t i n e s  fm from t he  claimed a-sa -t.?!sy d i d  rmke ex- 

tensive use of la-ge areas betxcen the Rocky Xo~x;l $ns =ci V-ie Sit-Ley- 

root  Xomtains. The Cormnission concludes t h a t  t h z  :lathead, V>3ps 
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Fend dtOreille and Kootemi ( ~ ; i b b y - ~ d n ~ s  ~ m d )  Tribcs, parties t o  

the Treaty of July 16, 1855, for  a long period p r io r  to, a d  a t  thc 

time of, said trezty exclusively used and occupied the separate t rac t s  

described for the respective tr ibes i n  Ending  19, and  t h a t  the uni ted 

States  acquired t h e  1 n d i G  title t o  s z l d  l a n d s  on ):arch 6, 1859, the  
. . 

effect ive date of the treaty.  

Petit ioner contends t h a t  ' defendant recognized pet i t ioner  s I n d i a  
. . . . .  . . 

t i t l e .  Petitioner's posit ion i s  t h a t  Governor Isaac s tevens '  t ~ h o  ne- 

gotiated the 1855 t rea ty  had l&;cledge p r io r  t o  and a t  the tine of the  

t r ea ty  of the extent  of petitio&.rts use and occupmcy- of. the  area in 

t h a t  he had prepared n map pr ior  to the  t rea ty  locating tribes i n  tho 

a-ea and a map a t  the  Hell Gate t r e a t y  grounds shovLnp, the ceded ares 

which he fortrarded t o  the Cojzmi,ssj.oner of Inclfan Aa"i2irs with the treatj. 

and'reports; Pet i t ioner  urges t h a t  sfnce these dements were sent  t o  

the Senate which r a t i f i ed  the  treaty t he  action of the Senate i n  r a t i o  

w n c  the  t r e a t y .  thus recognized and oonflrmed Indian t i t l e  

t o  the erea ceded. Petltionerts counsel epees that,  under the decisions 
, . 

469,- b84, afftd 120, C. CIS. bs; Felix EcCauley, ex rcl., - v. Enited States ,  

t h e  statements made by Governor ,%evens in the course of the negotia%?o-rls, 

standing alone i s  insufficient t o  ostablfsh recogri t ion of IxXan t i t l e .  
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'.reco,@tion." The exact l a n ~ ~ ~ a g e  used in t h i s  Re5 L&e ciecbsiox is 

as follows: 

recomizecl ~ e t i t i o n e r  ban& ns t he  o;mers of I n d i a  t i t l e  - -- * - -  

=he lmds in the Red Ever ?alley zrccz, (Cncierscoi5ng 
-a- 

supplied . ) 
 he deds ioa  i n  the Red I,&c case, 6 Ind. C1.  om. 2L7, i s  Dcscd upon a - 
finding of exclusive use and occ.up,mcy m d  not  qx r .  recognized titlc. 

The above statement upon 1~1rich pet i t ioner  2s cont.cn2ion 5s  based mwely 

means t h a t  the  s t a t c ~ e n t s  of govr:i*i>i~~t ol":XzlGs over a pwiod  of 

time a r e  i q o r t a n t  i t ens  of evidcnce i n  est&l_5:::j?-mg IncXrn t i t l e .  I n  

the Red Lake case, as i n  this ins t an t  proceediw;, t h e  Ccmisucicn f o m d  

that  pet i t ioners  therein did not have exclusive use 2nd O C C Z ~ ~ ~ C ~  t o  all 

the ceded area. There i s  noth5ng i n  the t rea ty ,  n c r  i n  etidence, that 

Congress intended t o  recognize Indian t i t - l e  i n  yclltioz:er, o r  p&-ticn?rts 

predecessors-in-interest, t o  the ceded area. 

Peti t ioner  further contends t h a t  as a h a t t e r  o f  Law -fie Treaty of 

J\rly 16, 1855, contairlng a cession of a de f i rL t s .1~  ciescribed 2re2, 

const5tutes prima f a d e  evidence of pe t i t ioner ' s  t i t l e  2nd tha t  the 

burden of going fornard with the  evidence t o  ovcxone pz t i t l ona r t  s ~ r i r n ~  

fac ie  case i s  upon defendmt. This Cbmd~si03 c~m?C;~.ixC: mch a co* 
LI- e 



The case 1511 nos? p rocee j  to e deterninat.ion o f  thc  vzluatfon and 

acreage of the lvlds described in Rnciing 19, as of Ezrch 8, 1859, l e s s  

the 'area  reserved by the  185'5 t ~ e a t y ;  the  conslderstion paid under t h e  

provis ions  of ssAd treaty aid whether t h e  s a l d  ~ K I I  was uncoxsci_onable; 

leaving t o  a l a t m  proceeding the  quest ion o f  oi'i"sets, i f  &?ye 

/s/ \35. 'M. ROLT - 7ZZZZGTCoriii ssioner 

I concur: 

/s/ D G A R  E. ITITIT . . 
Chief Comis  sioner 




