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BEFORE THE INDIAN CLAIMS COMMISSION 

THE COXFEDERATED SALISK AND ) 
KOOTENAI TRIBES OF THE FLATHEAD) 
RESERVATION, MONTAHA, 

Pe t i t ioner ,  ) 
1 

v. 
1 

THE UNITED STATES, ) 
) 

Defendant. ) 

Docket No. 61 

Decided: Sept&mb@rG29, 1965 

ADDITIONAL 
FINDINGS OF FACT 

The Commission 

Explanatory Statement 

has here tofore  determined i n  6 InJ. 21. CCJM. 42 

t h a t  p e t i t i o n e r ,  the  Confederated S a l i s h  and Kootenai Tr ibes  of t h e  

Flathead Reservation, Montana, i s  t h e  successor- in- in teres t  t o  t h e  

Flathead,  Kootenai (Libby-Jennings Band) and Upper Pend d ' O r e i l l e  Tr ibes  

of Indians who held o r ig ina l  Indian t i t l e  t o  th ree  t r a c t s  of land i n  

western Montana which they ceded t o  t h e  United S ta tes  by t h e  Treaty  of 

J u l y  16, 1855, 12 Sta t .  975. By t h e  in te r locu to ry  order of August 3,  

1959, t h i s  Commission ordered t h e  case t o  proceed t o  a determinat ion of 

t h e  acreage of the  ceded lands, t h e i r  va lue  a s  of March 8, 1859, t h e  

e f f e c t i v e  da te  of the t r e a t y ,  and whether t h e  considerat ion paid  w a s  

unconscionable. 

Hearings having been held on t h e  aforesa id  i s sues  s o  def ined by t h e  

order of August 3,  1959, the  Commission makes the  following f ind ings  of 

f a c t  which a re  supplemental t o  t h e  f indings  numbered 1 t o  21, i n c l u s i v e ,  

he re to fo re  made herein: 
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,.2' 22. The Commission's Finding No. 19 s e t s  f o r t h  t h e  geographical 

boundaries of t h e  t h r e e  t r a c t s  of land formerly held by t h e  Flathead,  

Kootenai and Upper Pend d f O r e i l l e  Tribes which it is  agreed are t o  be 

valued a s  one t r a c t ,  s ince  p e t i t i o n e r  is  t h e  successor- in- in teres t  t o  

each of t h e  aforesa id  abor ig inal  t r i b a l  groups. The boundaries set 

f o r t h  i n  Finding 19 a r e  delineated on t h e  map designated as J o i n t  

Exhibi t  1 i n  t h i s  proceeding. Generally speaking, t h e  ceded lands con- 

s t i t u t e  a l l  bu t  a s m a l l  p a r t  of t h e  S t a t e  of Montana ly ing  w e s t  of t h e  

Continental  Divide. The Bi t t e r roo t  Mountain range i s  t h e  southwestern 

boundary; and, f o r  t h e  most pa r t ,  t h e  northwestern boundary follows t h e  

d iv ide  between t h e  t r i b u t a r i e s  of t h e  Clark Fork and t h e  Kootenai Rivers. 

A 1 1  the area l ies  wi th in  t h e  drainage basins of these  two r i v e r s  which 
i 

d r a i n  i n t o  t h e  Columbia River. I n  terms of present-day geography, t h e  

ceded tract contains a l l  o r  p a r t  of t h e  following counties:  Lincoln, - 

Flathead,  Lake, Lewis and Clark, Raval l i ,  Missoula, Powell, Granite,  

Deer Lodge, and S i l v e r  Bow. 

23. P e t i t i o n e r  and defendant s t i p u l a t e d  at  t h e  hear ing t h a t  t h e  

t o t a l  area t o  be  valued, excluding t h e  present  Flathead Indian Reservation, 

is 12,005,000 acres, This f igure  includes t h e  a r e a  of Flathead Lake 

ou t s ide  t h e  Flathead Reservation, which is  55,000 ac res ,  

The t o t a l  acreage t o  be valued does not  include a tract of 12,292 

a c r e s  of land out l ined i n  red on J o i n t  Exhibit  1 which i s  t h e  sub jec t  

of a c l a i m  of an  erroneous boundary survey i n  another case  pending before  

t h e  Commission. 
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24. A small p a r t  of the  ceded lands, ly ing i n  t h e  nor theas t  

corner of t h e  a rea  t o  be valued, l i e s  within t h e  Glacier  National Park. 

Approximately e igh t  and one-half mi l l ion  acres  of the  ceded lands l i e  

within t h e  boundaries of seven na t iona l  fo res t s :  B i t t e r r o o t ,  Blackfoot, 

Cabinet, Flathead, Kootenai, Lolo, and Missoula. The B i t t e r r o o t  and 

t h e  Flathead National Forests  were es tabl ished i n  1897 and t h e  remaining 

na t iona l  f o r e s t s  were established i n  1906-08. 

The e leva t ion  of t h e  subject  lands ranges from a low of somewhat 

under 2,000 f e e t  i n  t h e  lower val leys  i n  t h e  northwest t o  a high i n  

same mountain peaks of around 10,000 fee t .  The val ley  lands  l i e  

p r inc ipa l ly  at  e levat ions  between 2,000 and 4,500 f e e t .  

25. Most of t h e  subject  land is mountainous v i r g i n  timberland. 

In  1859 it was barren of a l l  modern means of access and communication. 

The topography of t h e  subject  area is pr inc ipa l ly  mountainous and . . - 
has  been described as very rough and broken. There are, however, a 

number of r a t h e r  extensive val leys ,  the p r i n c i p a l  ones being t h e  

B i t t e r r o o t  Valley south aE Missoula, Montana; t h e  Deer Lodge Valley 

ly ing  west and south of Missoula; t h e  Clark Fork Valley ly ing  west of 

Missoula; t h e  Big Blackfoot V a l l e y  nor theas t  of Missoula; and t h e  

Flathead Valley north of Flathead Lake. The mountainous lands are 

p r i n c i p a l l y  forested.  There is  a zone of grassland f o o t h i l l  country 

between t h e  mountainous lands and t h e  va l l eys  i n  the  lower e leva t ions .  

The v a l l e y s  a r e  f i v e  t o  t en  miles wide. The Upper Blackfoot and Deer 

Lodge are t h e  bes t  s tock ra i s ing  val leys . .  
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26. The climate west of the  Continental  Divide is  modified 

somewhat by t he  flow of a i r  off t h e  Pac i f i c  Ocean. A s  a r e s u l t ,  

western Montana has a more moderate and equi table  cl imate,  and i s  l e s s  

given t o  sudden changes than is t h e  eas te rn  pa r t  of Montana. The year  

0 
round aversge temperature fo r  t he  subject  a r ea  i s  43.1 . The seasonal 

0 0 0 averages are fo r  spring 42.7 , summer 62 , f a l l  43.6 and winter 24.2'. 

The average length of t he  growing season ranges from 119 days t o  149 

days. 

27. The major r i v e r s  wi thin  t h e  subject  a rea  a r e  t h e  Clark Fork, 

Bi t t e r roo t ,  Blackfoot, Flathead, Kootenai, and t h e  Saint  Regis. Due t o  

t h e  f o r e s t  cover, the  flow of water t o  t he  lower l eve l s  or  va l leys  i s  

r e i a t i v e i y  s tabie .  ZesiGes Piathead Lake, which is  pa r t l y  wi thin  t h e  

subject  t r a c t ,  there  a r e  numerous other  smaller lakes s o  t h e  subject  

area has  an ample water supply. 

28. The s o i l s  i n  the  subject  lands have not  been surveyed or  

mapped except i n  t he  valleys.  The s o i l s  of t h e  mountains and f o o t h i l l  

lands a r e  generally shallow and stony but do have adequate mineral 'and 

organic f e r t i l i t y  f o r  some fo re s t  and grass  growth, except f o r  t h e  

higher  e leva t ions  where s o i l  development usuaIIy i s  l imi ted o r  non- 

ex i s t en t ,  The s o i l s  i n  the  long narrow va l l eys  a r e  a l l u v i a l ,  l a rge ly  

t h e  product of r i ve r  s i l t .  These va l leys  are generally su i t ab l e  f o r  

a g r i c u l t u r a l  use, as was  demonst ra tkd  b:y : the :e.arlysmissPonasiek )who 

harvested from them a var ie ty  of vegetables and cereals ,  
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Transportat ion 

29. On t h e  va lua t ion  date ,  March 8, 1859, the re  was no r a i l r o a d ,  

nor were there  adequate wagon roads t o  f a c i l i t a t e  t r anspor ta t ion  t o  t h e  

ceded lands from e a s t  or  west. The f i r s t  r a i l road  through t h e  sub jec t  

. t r a c t  w a s  the  Northern P a c i f i c ,  completed i n  1883. I n  1859, t h e  e a s t e r n  

boundary of the  t r a c t  could be reached by wagon trails through mountain 

passes. Eastern access was p r inc ipa l ly  from the  Missouri River,  s t a r t i n g  

a t  For t  Benton and through Rogers' (Clark 's)  Pass, Mullan's Pass, McDonald's 

Pass, o r  Marias Pass. Along t h e  southern boundary the re  was access 

from S a l t  Lake City and t h e  Oregon T r a i l  through Deer Lodge Pass, Gibbon's 

Pass, and Nez Perce Pass, i n t o  t h e  B i t t e r r o o t  Valley. From t h e  w e s t ,  

the ceded +rcct WES yezched ~ C ~ C S S  Id&0 thrczgh t5e L c k  %rc, tz r k  

nor thern  end of t h e  B i t t e r r o o t  Valley. Another route  from t h e  west was 

through Lookout o r  Sohan Pass, a t  t h e  head of t h e  St.  Regis River, which 

i s  today a major access r o u t e  t o  and from t h e  ceded t r a c t .  Another 

r o u t e  from t h e  west was along t h e  Clark Fork River. There w a s  l i t t l e  

i f  any access t o  t h e  ceded t r a c t  from t h e  north,  except by a few f u r  

t r appers ,  because t h e  nor thern  boundary w a s  rough, rugged country, and 

because t h e  Canadian boundary w a s  a p o l i t i c a l  one. 

But t h e  subject  lands were no t  wholly i so la ted  and inaccess ib le  i n  

1859. There were t h e  rou tes  and n a t u r a l  roads and passes enumerated 

above; and t h e  t r anspor ta t ion  p i c t u r e  was changing f o r  t h e  b e t t e r .  I n  

1855 Congress had made an appropr ia t ion  f o r  a mi l i t a ry  road across  t h e  

ceded lands,  connecting For t  Benton t o  t h e  east and Walla Walla t o  t h e  
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west. A second appropriation was made for t h e  mil i tary road i n  1859. 

Construction on the road, known as  the Mullan Road, w a s  s t a r t ed  i n  1858, 

and it was completed i n  1860. 

There were plans also for  rai l road transportation t o  the area. 

Governor Isaac I. Stevens of the Washington Territory,  which contained 

the subject t r ac t ,  conducted an exploration, by direct ion of the 

Secretary of War, of lands which included the subject t r a c t ,  t o  survey a 

transcontinental railroad route, This was i n  1853. The plans ult imately 

developed into the ~ o ~ t h e r n  Pacif ic  Railroad, which was chargpred i n  

1864, and the actual construction of which began i n  1870, t o  be completed 

i n  1883. Awell-informed buyer i n  1859 would cer tainly have known of - 

Early History - Set t le rs  

30. A s  the nineteenth century opened, the important economic 

ac t iv i ty  i n  the subject lands, and i n  the northwestern United Sta tes  

i n  general, was the fur trade. I n  1805, soon a f t e r  t he  Louisiana. 

Purchase, the Lewis and Clark expedition traversed the subject lands, - .  - 

The Lewis and Clark expedition d iar ies  provide the f i r s t  recorded in- 

formation concerning the area. The Hudson's Bay Company established 

t h e i r  port and trading post a t  Howe House, a t  the northern end of 

Flathead Lake i n  1810, 

During the period of active fur  trading, early missionaries began 

t o  establ ish missions i n  the area, St. Mary's Mission w a s  established 

i n  the Bitterroot Valley near the location of the present town of 
j . 
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Stevensville i n  1841. The S t .  Ignatuis Mission, south of Flathead Lake, 

was founded i n  1853. 

Major John Owen, who had come west as a su t le r  with a mili tary 

expedition i n  1849, purchased St. Mary's Mission i n  1850, and began t o  

operate the Fort Owen trading post a t  t ha t  location. He made the post 

an elaborate,  well-fortified,  and even a luxurious one, by f ront ie r  

standards, greatly enlarging the farm, the sawmill, and the grist: m i l l .  

Major Owen made continual improvements, and by 1860 the buildings, of 

adobe bricks,  lined with l a th  and p las te r ,  were enclosed by a high 

adobe w a l l .  A well i n  the central  yard provided the water supply, and 

there was a large storehouse for  vegetables raised on the farm. 

Eet,~,,e~., IF153 Z ~ C !  1858, Mzjnr  Or.?ey? rlevelrrperl 2 hr5sG Ezsizlecs ~ i + _ k  

t raders  who came t o  Fort Owen along the Emigrant Road. Many of them were 

low on supplies, and the i r  livestock were footsore and weary, by the time 

they reached the for t .  The Bitterroot Valley was a favori te  wintering 

grounds fo r  these t ravelers  because they could exchange the i r  worn out 

c a t t l e  fo r  the f ine  horses of the Flatheads. I n  1857 it w a s  estimated 

t h a t  t he  Flatheads had some 4,000 head of horses and 1,000 head of c a t t l e  

i n  Bi t te r root  Valley. 

The investigations by engineers and sc i en t i s t s ,  beginning i n  1853 

and 1854 i n  connection with the exploration of a transcontinental rail- 

road route  brought brisk business t o  Fort Owen, and a lso  t o  Fort Connah 

south of Flathead Lake, established i n  1846. Salish House, jus t  outside 

the  subject  t r a c t  i n  Thompson Fal l s ,  established i n  1809, made a con- 

s iderable  contribution t o  the economic l i f e  of the area. 
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For t  Owen enjoyed prosperous times f o r  a mid-nineteenth century 

f r o n t i e r  business i n  1855 ($2100) and 1856 ($1855). The r a i l r o a d  survey 

p a r t i e s  had then l e f t ,  but t h e  stockmen and t r a d e r s  from t h e  Emigrant 

Road were coming t o  Bi t t e r roo t  i n  increas ing numbers. Also, F o r t  Owen 

increased t rade  during the  course of t h e  1855 t r e a t y  counci ls  conducted 

by Governor Stevens a t  Council Grove, near the  confluence of t h e  B i t t e r -  

r o o t  and Clark Fork Rivers. Governor Stevesls appointed Major Owens 

s p e c i a l  agent t o  the  Flathead Tribe,  which gave t h e  For t  added income 

and v i r t u a l  control  over l o c a l  Indian t rade .  

Between 1856 and 1858 Chere was t r o u b l e  betweea t h e  whi te  settlers 

and t h e  Indians west of the  mountains i n  t h e  Washington and Idaho country. 

n'n rue f n t l a ~ ~ s  i L r ~ e  w e r e  d i s s a t i s f i e d  with recent  t r e a t i e s  and whi te  en- 

.-- croachment, and t h e i r  h o s t i l i t y  compelled some of t h e  white settlers t o  

leave  Washington and Idaho areas  and seek refuge at For t  Owen, The 

se r ious  commercial and banking panic which swept t h e  United S t a t e s  i n  

1857'did not  reduce t rade  at For t  Owen, t h e  business bel lwether of t h e  

sub jec t  t r a c t .  That year and 1858 were progressive and l u c r a t i v e  i n  . - .  - - - - - - - ... - - - -  .------ .. -- ---. . -- .-. . ..- 

t h e  Bi t t e r roo t .  The f inancia1 depression prompted m p y  persons i n  t h e  

east t o  move westward i n  search of a new l i f e .  By 1858, t h e  F o r t  had 

become t h e  most important t r a d i q  cen te r  wl th in  a rad ius  of s e v e r a l  

hundred miles. The volume of business i n  1857 was $4936 and t h a t  i n  

1858 was $3181. The Indian agency was assuming a more important r o l e  

t h e s e  yea rs  bringing more t r ade  t o  t h e  F o r t  and requ i r ing  more s u p p l i e s  

t o  be given out  t o  the  Indians a s  annu i t i e s .  Major Owen went every y e a r  
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t o  For t  Benton, and a l s o  westward t o  the  Dal les  and Walla Walla f o r  

suppl ies .  The years  1859 and 1860 w e r e  very b r i g h t  ones at Fort  Owen. 

The business volume i n  1859 was $7,571 and i n  1860 a t  mid-year it was 

$6566. 

The p r i n c i p a l  reason f o r  t h e  1859-1860 upsurge of economic z c t i v i t y  

i n  t h e  sub jec t  lands was t h e  const ruct ion of t h e  m i l i t a r y  road between 

Walla Walla and For t  Benton, under t h e  d i r e c t i o n  of Lieutenant  Mullan, 

f o r  whom t h e  road was named. The const ruct ion workers had t o  go i n t o  

winter  quar te r s  (1859-1860) at  Cantonment Jordan on t h e  St. Regis River,  

about a hundred miles nor th  of For t  Owen. They drove t h e i r  cattle and 

horses  south t o  t h e  milder and b e t t e r  winter ing area i n  t h e  B i t t e r r o o t  

;zzl lCy--  W--L A,,LL n-A- V.*C-.L ---- wail t f i 2  ~ 1 0 3 2 3 t  S O ~ T C C  05 s ' ; ~ z ; ~ ~ c s ,  cs  it 252 ;: lrrrge 

business wi th  t h e  const ruct ion people t h a t  winter  and i n  t h e  spr ing of 

1860, when t h e  const ruct ion w a s  proceeding through H e l l  Gate Canyon. 

A s  1859 drew t o  an  end, many changes were evident  i n  t h e  sub jec t  

t r a c t .  Some of t h e  Mullan const ruct ion hands q u i t  t h e i r  jobs t o  s e t t l e  

i n  t h e  B i t t e r r o o t  Valley; newcomers d r i f t e d  i n  t o  look f o r  farm s i t e s ;  

and some people began t o  e n t e r  the area i n  search of gold. These develop- 

ments were a l l  pregnant with progress f o r  t h e  s u b j e c t  lands;  but ,  

i r o n i c a l l y  enough, mid-1860 w a s  t h e  beginning of t h e  end f o r  F o r t  Owen 

and of personal  tragedy f o r  Major Owen. 

Owen, whose generosi ty,  advice and a i d ,  f i r s t  t o  t h e  r a i l r o a d  

planners and l a t e r  t o  Lieutenant Mullan i n  t h e  cons t ruc t ion  of t h e  Mullan 

Road, knew i n  mid-1860 t h a t  t h e  f o r t  and t r ad ing  pos t ,  t h e  center  of h i s  
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business and personal l i f e ,  was t o  become a f a i l u r e ,  a r e l i c  of the  

pas t .  The f i n a l  rou te  of the  Mullan Road by-passed For t  Owen 35 miles 

t o  t h e  north.  

31. The p e t i t i o n e r  employed a s  an expert  appra iser  M r .  Mont H. 

Saunderson, r e a l  e s t a t e  appraiser  and ranch economist, of Bozeman, 

Montana. M r .  Saunderson was a s s i s t e d  by M r .  John R. Host, f o r e s t r y  

exper t ,  of Missoula, Montana. Also a s s i s t i n g  Mr, Saunderson was D r .  
C 

Merrill G. Burlingame, History Professor a t  Montana S t a t e  Universi ty,  of 

Bozeman, Montana. M r .  William H. Richards, a cadas t ra l  engineer, formerly 

with t h e  Bureau of Land Management, Depa tnen t  of the  I n t e r i o r ,  t e s t i f i e d  

as t o  acreage; and M r .  Melvin S. Morris, Forestry Professor a t  Montana 

State IJniversity, a s s i s t e d  Mz, Sauzderscrr, 2s d i d  Mz, C ~ Z ~ D I S  C. O'Bsy12, 

consul t ing  geological  engineer, of Denver, Colorado. 

M r .  Saunderson, D r .  Burlingame, Mr. O'Boyle, and Mr. Host a l s o  

submitted w r i t t e n  repor t s  cm.taining much information per ta in ing t o  

t h e  elements or  f a c t o r s  normally considered i n  f i x i n g  a valuat ion,  such 

as h i s t o r y ,  topography, climate, s o i l s ,  set t lement,  e c c e s s i b i l i t y ,  and 

a d a p t a b i l i t y  of t h e  subject  lands, as w e l l  as real estate sales both 

wi th in  t h e  area and i n  other places. 

The defendant employed as an expert  appraiser  Mr. Harry R. Fenton, 

of Belleview, Washington. H e  was a s s i s t e d  by M r .  Charles R. Stark,  

formerly with t h e  City Engineer's Office,  S e a t t l e ,  Washington. M r .  S t a r k  

l i v e s  a t  Kent, Washington. 
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Timber land - Acreage 

32. About two-thirds of t h e  ceded t r a c t  became p a r t  of t h e  n a t i o n a l  

f o r e s t  reserves a f t e r  l e g i s l a t i o n  i n  1891 providing f o r  such reserves 

from the  public domain by executive order.  Flathead National Fores t ,  

containing 2,090,000 acres ,  and B i t t e r r o o t  National Fores t ,  conta in ing 

1,155,000 acres,  were es tab l i shed  by proclamation on February 22, 1897. 

Missoula National Fores t  containing 1,325,006 acres was s o  e s t a b l i s h e d  

on March 6, 1906. On August 13 of t h e  same year ,  t h e  1,660,000 acre 

Kootenai National Fores t  w a s  proclaimed as es tabl ished;  and about a 

month later, September 20, 1906, Lolo National Fores t ,  with 1,206,000 

ac res  was added t o  the  f o r e s t  r e se rve  by proclamation of t h a t  date.  

Cz5iixt E?;;=iezd. Bcrzst  , 1,030,000 zcres , v2s eetz5lished by p r m h m e t i o n  

on March 2 ,  1907; and t h e  proclamation of t h e  establishment of t h e  

1,052,800 ac re  Blackfoot National Fores t  was issued June 25, 1908. 

The t o t a l  expanse of na t iona l  f o r e s t  reserves  which lies wi th in ,  

o r  p a r t i a l l y  within,  t h e  sub jec t  t r a c t ,  amounted t o  a l i t t l e  over n i n e  

and one-half mi l l ion  acres ,  of which about e igh t  and one-half m i l l i o n  

acres was wi th in  t h e  t r a c t .  The d i f fe rence  is accounted f o r  by t h e  f a c t  

t h a t  t h e  Cabinet National Fores t ,  of 1,030,000 acres  i s  almost wholly 

ou t s ide  t h e  subject  lands. 

One of t h e  e a r l i e s t  estimates of t h e  timber resources of t h e s e  seven 
. 5 

Montana National  Fores ts  w a s  made by t h e  U. S. Forestry Service  i n  1912. 
* .  

Without unnecessary d e t a i l ,  t h e  t o t a l  board f e e t ' o f  timber w a s  est imated 

as 35,451,000,000. Subtract ing the . t imber  stand a t t r i b u t e d  t o  t h e  
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Cabinet National Fores t  of 3,425,000,000 board f e e t ,  s i m i l a r l y  t o  t h e  

ca lcu la t ion  of acreage above, t h e  1912 est imate of t h e  timber resources 

of t h e  subject  t r a c t  i n  1912 was 32,026,000,000 board f e e t .  

Pa r t s  of t h e  Kootenai and Blackfoot National Fores t s ,  some m i l l i o n  

and a quar ter  acres ,  a r e  estimated t o  be outside t h e  sub jec t  tract. To 

counterbalance t h i s  timber d e f i c i t ,  a s imi lar  est imate i s  t h a t  an  approxi- 

mately equal acreage with approximately equal timber densi ty  l ies i n  t h a t  

p a r t  of Glacier  National Park, which is  within t h e  sub jec t  t r a c t .  

Most of t h e  approximately seven and one-half m i l l i o n  acres of f o r e s t  

cover was  inaccess ib le  i n  1859 and hence of no immediate value  as can- 

mercial  timber. Probably 32 b i l l i o n  board f e e t  of s tanding timber would 

- 
not  Ire f a r  from a cor rec t  est imate i n  1854. Ine re  nad been a sawmiii at  

For t  Oien f o r  15 years ,  but  any l o s s  of timber by t h e  ha rves t ing  during 

t h a t  period w a s  very l i k e l y  counterbalanced by t h e  f i r e  p ro tec t ion  p rac t i ced  

a f t e r  t h e  establishment of t h e  f o r e s t  reserves.  P r i o r  t o  t h e  conservation 

of t h e  f o r e s t  areas, t h e  general  a t t i t u d e  of s e t t l e r s  i n  t h e  sub jec t  t r a c t  

had been t o  consider timber more as a l i a b i l i t y  than a n  asset. TLre common 

prac t i ce ,  before government protec t ion of t h e  rese rves ,  w a s  t o  burn out  

t h e  timber t o  c l e a r  t h e  land f o r  what t h e  settler considered' a more 

p r a c t i c a l  use, e i t h e r  t o  grow crops on t h e  more f e r t i l e  tracts, o r  t o  

use  t h e  t r a c t s  a s  grazing, or range land, when s u i t a b l e  t o  t h a t  purpose. 

It i s  emphasized t h a t  t h e  f a c t o r s  of f i r e  damage and conservation a r e  

h e r e  discussed merely f o r  completeness; and t h a t ,  though rough counter- 

balances, they amounted t o  a small pa r t  of t h e  v a s t  7,500,000 acre f o r e s t  
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cover, mostly inaccess ib le ,  which w a s  not  t o  becme a major economic 

a s s e t  u n t i l  about 1870. 

Besides the  eventually usable timber, t h e  sub jec t  t r a c t  contained 

i n  i t s  mountains about a mi l l ion  acres  of barren land, sometimes c a l l e d  

a lp ine  land, completely unusable mountain peaks and t h e  l i k e ,  with a 

s l i g h t  scraggly growth of use less  small t r e e s  and bushes. The a r e a  

content of a mi l l ion  acres of waste land w a s  i n  t h e  testimony of M r .  

Saunderson, p e t i t i o n e r ' s  appraiser ,  a f t e r  t h e  s t i p u l a t i o n  of acreage 

as 12,005,000,.lessening M r .  ~aunderson ' s  reported t o t a l  acreage of t h e  

sub jec t  t r a c t  (12,300,000) by 295,000. That is t o  say, t h e  p e t i t i o n e r ' s  

appra i sa l  expert ,  with expert  advice on f o r e s t r y  from t h e  p e t i t i o n e r ' s  

~ X + \ O Y +  r--  - 92 fcrestry ,  John R, H08tj rei_+r?rpterI the m<lli.rrn-acre wastelarid 

f i g u r e  a f t e r  t h e  s t i p u l a t i o n  of t o t a l  acreage by t h e  p a r t i e s .  To be  

precise ,  M r .  Saunderson's mi l l ion  a c r e  estimate was 50,000 acres less 

than t h a t  i n  h i s  formal repor t .  The Commission accepts  one m i l l i o n  

ac res  of waste o r  a lp ine  land as s u b s t a n t i a l l y  cor rec t ,  

Crop Lands - Acreage 

33. The p e t i t i o n e r  has c l a s s i f i e d  350,000 ac res  of t h e  sub jec t  

lands as crop lands, and t h e  defendant has  concurred. The f i g u r e  was 

a r r ived  at from t h e  study of recent  a g r i c u l t u r a l  statistics of those  

count ies  of Montanawith va l l ey  lands wi th in  t h e  sub jec t  area. Presumably 

t h e  defendant 's agreement with t h e  rounded f igure  of 350,000 acres was 

influenced i n  some degree because it is consis tent  with t h e  defendant 's  

l a r g e r  and more embracing c l a s s i f i c a t i o n :  arable  and g r a s s  l a n d -  
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1,532,743 acres.  A t  any r a t e ,  s ince  both p a r t i e s  of i n t e r e s t  agree 

on 350,000 acres ,  and s ince  the f igure  has a s o l i d  s t a t i s t i c a l  b a s i s ,  

we adopt the c lass i f i ca t i .on  of 350,000 ac res  of crop land a s  c o r r e c t .  

Range o r  Grazing lands - Acreage 

I/ 
34. For the  reasons above d i s c u s s e 6  we have accepted the  p e t i -  

t i o n e r ' s  c l a s s i f i c a t i o n  of the nomenclature applicable t o  the  s u b j e c t  

lands: timber land, waste land, range land, and crop land. I n  t h r e e  

of the  four types i n  the  c l a s s i f i c a t i o n ,  a s  a l s o  discussed above, we 

have made f indings a s  t o  acreage, a s  follows: 

Tota l  s t i p u l a t e d  acreage 12,005,000 
Timber land 7,500,000 
Waste land 1,000,000 
Crop land 350,000 8,850,000 

Remainder 3,155,000 

The p e t i t i o n e r  argues i n  h i s  b r i e f  but not i n  testimony t h a t  the  

e n t i r e  295,000 acres  ( the  d i f fe rence  between the p e t i t i o n e r ' s  o r i g i n a l  

es t imate  and the  s t i p u l a t e d  12,005,000 ac res )  should be charged a g a i n s t  

t h e  worthless waste land. We th ink  t h i s  i s  a fo rce fu l  advocate 's  view. 

W e  a r e  of t h e  opinion, however, t h a t  i t  is  impossible t o  endorse i t  i n  

view of M r .  Saunderson's testimony a f t e r  the  s t i p u l a t i o n  had been made 

that 1,000,000 acres  was waste land and without value. Hence, w e  f i n d  

t h e  acreage of range, o r  grazing land t o  be the  e n t i r e  remainder, s e t  

f o r t h  i n  t h e  above t ab le ,  3,155,000 acres.  

1/ ~ i n d i n ~ s *  ~ b s .  32 and 33 - 
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Large Sales 

35. There were no r e a l l y  large  s a l e s  of timber land i n  o r  near 

the sub jec t  t r a c t  u n t i l  m n y  pears a f t e r  1859. In  pa r t ,  t S i s  was due 

t o  the  f a c t  t h a t  Indian t i t l e  t o  the lands had co t  been extinguished 

b e f o r e  1859 and hence no s a l e s  were possible. Another r e s t r i c t i o n  was 

a r e s u l t  of the Homestead Act of 1862, making the sub jec t  lands p a r t  of 

the  pub l ic  domain and r e s t r i c t i n g  s a l e s  f o r  the  most p a r t  t o  a 160-acre 

maxiam (with c e r t a i n  exceptions, such a s  r a i l road  g ran t  land, which w i l l  

be discussed below). A fu r the r  r e s t r i c t i o n  on s u b s t a n t i a l  s a l e s  i n  the  

a r e a  stemmed d i r e c t l y  from na tu ra l  causes: the  f r o n t i e r ,  undeveloped 

character  of western Montana i n  the  mid-nineteenth century, with t h e  

i n e v i t a b l e  byproduct of quasi i s o l a t i o n  and rudimentary t r anspor ta t ion  

2 1 
fac i1 i t ies . -  Af ter  1897, any large  Montana s a l e  of timber o r  ranch land 

except r a i l r o a d  land became a l e g a l  imposs ibi l i ty  due t o  l e g k l a t i o n  t h a t  

3 / 
year  providing f o r  the establfshment of Natiocal Forest.- Eight and one- 

h a l f  m i l l i o n  acres  were taken from the  subject  t r a c t  by National Fores t s  

i n  t h e  period 1906-1908. None of t h i s  f o r e s t  reserve land could t h e r e a f t e r  

be so ld ,  and indeed the only conrmercial use i t  could be put  t o  was a 

l imi ted  amount of government-sponsored harvesting. 

For t h e  reasons above, i n  g r e a t  pa r t ,  there  was no evidence of  r e a l l y  

l a r g e  land s a l e s  i n  the  subject  lands, except one s a l e  of r a i l r o a d  land,  

a t  any time; and evidence of s a l e s  outside the subject  a rea  was mainly 

confined t o  lands some dis tance  away i n  both time and space. 

2/ Finding No. 29 
, , ) 5, - Finding No. 24 
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The petitioner presented evidence of five large sales, one of which 

was within the subject tract, and all of which took place more than 20 

years after 1859. They were consummated in the twenty-year period from 

1881 to 1901. 

Railroad grant lands were subject to n3 limitation on the acreage 

sold. They were customarily sold on five to ten year contracts, usually 

at five percent. The Northern Pacific Railway Company entered into a 

sales agreement (subsequently dated July 15, 1901) an February 8, 1899, 

wXth Marcus Daly, a well-known entrepeneur in later 19th century real 

estate in the subject area, for a tract of then u~determined acreage. 

Daly assigned his interest in the contract to Big Blackfoot Milling 

Cornpany on February 9, 1849; and the finzily determined acreage was 

approximately 148,770, at $2.12 per acre. The trect consisted of choice 

timber and range land, situated in the Clark Fork drainage area and, of 

great economic importance, it was contiguous to the route of the Northern 

Pacific Railway. 

The Northern Pacific had made a second large sale of railroad grant 

land in 1881, which the petitioner considered comparable to parts of the 

subject lands. This was a tract of 149,010 acres of mixed land (range land . . 

;and(; crop land) in the Palouse area of eastern Washington, in Whitman 

County, for $387,427.09, or $2.60 an acre. This of course was also rail- 

road grant land. There was a peculiarity in the transaction in that the 

sale was from the Northern Pacific to the Oregon Improvement Company; 

and President Villard of the Northern Pacific also headed the 
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- - f Oregon Improvement Company. It might be c a l l e d  a c o n f l i c t  of i n t e r e s t  

today. A t  any r a t e ,  i t  would seem t h a t  the c lose  r e l a t i o n s h i p  between 

t h e  s e l l e r  and the  buyer, considered with the f a c t  t h a t  the  Northern 

Pac i f i c ,  a s  a matter  of policy i n  the  18801s, priced a l l  land s a l e s  a t  

$2.60 an  ac re ,  combine t o  make what would be c a l l e d  today an  administered 

p r ice ,  t h a t  i s  t o  say, the  $2.60 p r i c e  was governed, a t  l e a s t  i n  p a r t ,  

by f a c t o r s  o the r  than the  give and take of the  f r e e  market place. 

The p e t i t i o n e r ' s  appraiser ,  Mont H. Szunderson, has ca lcu la ted  t h a t  

p u t t i n g  $2.50 an  a c r e  on a c e r t a i n  number of acres  i n  the  sub jec t  lands,  

c a l l i n g  it crop land, and put t ing  $1.40 a n  a c r e  on the  r e s t  and c a l l i n g  

i t  range land, w i l l  give a f a i r  re la t ionsh5p between the  value  of t h e  

- c ~ b j e c t  lands zncl the ?rice of t h e  Pa louse  t r a c t ,  The Palouse land i s  

-J 
considered one of the  r i c h e s t  wheat a reas  i n  the  United S ta tes .  W e  note  

i n - p a s s i n g  t h a t  the  p r i c e  i t s e l f ,  a s  we l l  as the  method employed t o  check 

it, are founded on an abs t rac t  and a r b i t r a r y  d iv i s ion  of the  s u b j e c t  t r a c t .  

And, no t  wishing t o  belabor the point ,  we a l s o  note t h a t  t h e  Palouse land, 

u n l i k e  any of  the  land i n  the subject  a rea  i n  1859, was immediately con- 

t iguous  t o  ve ry  good t ranspor ta t ion ,  i n  which powerful elements i n  both  

t h e  s e l l i n g  group and the  buying group had pos i t ions  of  power. 

T h e - p e t i t i o n e r  a l s o  gave evidence of th ree  s a l e s  of  Canadian land,  

a l l  i n  t h e  province of Alberta, genera l ly  speaking j u s t  nor th  of  t h e  

n o r t h e r n  boundary of the subject  area.  Two of the  th ree  t r a c t s ,  while 

n o t  of t h e  magnitude of the two American s a l e s  discussed above, may be 

c l a s s i f i e d  as large  i n  conparison with t h e  160-acre l i m i t a t i o n  genera l ly  

%, a p p l i e d  t o  t h e  public domain i n  the subject  t r a c t .  

= .-I 
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The first of the three Canadian sales concerned 16,000 acres of 

Canadian government lands, 12 miles north of the Montana-Alberta boundary, 

located between the Waterton and Belly Rivers. The tract was mostly 

foothill grassland with considerable timber on the higher slopes, and 

the sale was in May, 1895, 36 years after the critical date, at $1.25 

an acre. Mr. Saunderson expressed the opinion that this would be a 

reasonable basis for a comparable valuation of the lower mountain lands 

of the subject area in 1859. 

Mr. Saunderson's second Alberta sale consisted of about 28,662 acres 

sold in April, 1896 by the Alberta Railway and Coal Company to a Mr. 

James A. Cunningham. The land was range land, and Mr. Saunderson thought - 

price was $1.00 per acre. This sale, we note again, was almost 40 years .. 

after 1859. 

The third Alberta sale considered by Mr. Saunderson was really a large 

one, 200,000 or 260,000 acres. A sales agreement by the Alberta Railway 

and Irrigation Company to one Jesse Knight was executed in July ,-1901. 
- .  

This tract, like the one discussed immediately above, was classified as 

grass and range land. The evidence on price (not mentioned in the deed) 

is inconclusive, although $2.00 per acre is mentioned in books on the 

Knight and Galt families, as is the character of the agreement itself. 

In effect, it was a buy and sell agreement conditional upon the buyer's 

ability to exercise an option to buy a contiguous tract of 60,000 acres 

by 1903. Mr. Saunderson was of the opinion that this transaction was B- - -  
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evidence of range land value i n  the  sub jec t  t r a c t  of about $1.50 an 

acre.  The b ~ s L s  f o r  h i s  opinion i s  not a f irm one and t h e  events 

r e c i t e d  take place nany years l a t e r  than 1859. 

I n  1859, Montana was an i s o l a t e d  and remote por t ion  of Washington 

Ter r i to ry ;  and i t  had no governnental organizat ion of  i t s  own u n t i l  1864, 

when Montana Ter r i to ry  was es tabl ished.  There was no r e a l l y  e f f e c t i v e  

p o l i t i c a l  s t r u c t u r e  before 1889, when Montana became t h e  f Q r t y - f i r s t  s t a t e .  

The Bfg Blackfoot Mil l ing  Company s a l e  of a l a r g e  t r a c t  i n  the  sub jec t  

lands was coinpleted i n  1901. There were very  good reasons fo r  t h e  

unusally favorable p r i c e  of $2.12 per acre ;  i t  was t h e  cho-ice timber- 

land of t h e  subject  t r a c t ;  i t  was 42 years a f t e r  1859; Montana had an 

organized goverrment; and the  t r a c i  of u v ~ c  153,223 iicx-s zz3 0; 23 

--*- operat ing ra i l road .  None of those favorable f z c t o r s  w a s  present  i n  

1859 i n  any p a r t  of the  subject  Lands. The second l a r g e  s a l e  discussed 

above of almost a s  l a rge  a t r a c t  i n  1881 i n  the  Palouse a r e a  of e a s t e r n  

Washington, about 120 mdles due west of t h e  sub jec t  lands,  was i n  t h e  

h e a r t  of what was t o  become very r i c h  wheatlacd. The favorable  p r i c e  

of $2.60 a n  a c r e  was no iloubt i n  p a r t  due t o  t h e  high q u a l i t y  of t h e  

range and cropland sold.  The t r a c t  was a l s o  contiguous t o  a contemplated 

ra i l road .  The sub jec t  lands d id  not  enjoy anything like t h e  r i c h  s o i l  

of the  Falouse area ,  nor was the re  any c e r t a i n t y  i n  1859 t h a t  any p a r t  

of the sub jec t  lands would be on o r  near any good t ranspor ta t ion .  I n  

addi t ion ,  t h e  p r i c e  of the  Palouse t r a c c  may have been considerably in-  

f l a t e d  due t o  the  i d e n t i t i e s  of the  s e l l e r  and buyer. For a l l  t h e  
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.# reasons s e t  fo r th  above, allthollgh w e  have considered the s a l e s  of these 

two la rge  t r a c t s  i n  tSe vefuation of the subject  Isnds, they r e f l e c t  

p r ices  m ~ c h  too hig3 t o  have any r e a l  5oericg 03 the value of the subject  

lands. 

The other three sa les  spot l ighted by the  pe t i t ioner  a s  s e t  fo r th  

above, were i n  Alberta. Only one of the s a l e s  (200,000 acres  i n  1901) 

was r e a l l y  large;  the others (16,000 acres  i n  1895; 28,661 acres i n  

1896) were not coqs rab i e  i n  s i z e  t o  the pt t i t ior :er ls  two Aaerican s a l e s .  

An important point, we believe, i s  t ha t  the three Canadian s a l e s  

were zbout 40 years a f t e r  1859, and they were i n  a p o l i t i c a l l y  organized 

country, a d i s t r i c t  of the Northwest Ter r i to r ies ,  t o  become i n  a few 

years  (1905) a Province of the Dodn5on of Canada. The p e t i t i o n e r l s  -- 
3 appraiser ,  M r .  Semderson, t e s t i f i e d  t ha t  a l l  three SZPES were on o r  -- 

near  a ra i l road .  A s  i n  the case of the  two large Aruerican sa les ,  i t  

would appear tha t  these Canadian s a l e s  of choice land with good t rans-  

po r t a t i on  f ac3Xt i e s  would r e f l e c t  prdces too high t o  be coiuparable to. 
'? 

the  value  of rough land i n  western Koatsnar, i n  1859. 
. , 

The defendant, l i k e  t5e pe t i t ioner  (except f o r  the  Big B l s c k f o ~ t  

s a l e )  was unable t o  find any large sa l e s  i n  the subject  t r z c t ;  but  t he  

defendant, unlike the pet i t ioner ,  vent  generally ssatfi and west f o r  

comparable s a l e s ,  whereas the pe t i t ioner  had gone generally north and 
* ,< 

west. 

One Siegnerouc3 (Arropine), signed a deed, and i t  was recorded 

December 23, 1856, to  a t r a c t  of land i n  Sznpete C o ~ n t y  i n  the then 
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k Territory of Utah to Brigham Young, Trustee, for a stated price of 

$155,000.00. The defendant contends, and the petitioner has not shown 
' 

the contrary, that the tract contained about 17,600,000 acres, thus 

producing a per acre price of $0.088. On the character of the Utah 

land, the defendant speculated that the $155,000.00 price was probably 

based on certain small areas within the tract where there was water and 

forage, and that.the outlying mountain and desert areas would have been 

considered worthless. This may have been to buttress the defendant's 

contention that almost 8,000,000 acres of the subject land was a vast 

wasteland. 

Another large area, but smaller than the Sanpete land, was alleged 
,- 

to have been sold by James Bridger and Louis Vasquez to representatives 

of the ~ormon Church in Green River County, Utah. The deed recites a 

land area of 400 square miles (256,000 acres) for the stated price of 

$8,000. This deed was recorded on October 21, 1856. The sale price 

included some personal property, which was not specified. The source 

of the defendant's information on this sale, a pamphlet called "Division 

of Land in Pioneer Days," indicates weakness in ~ridger's title. Despite 

this doubt on title, the defendant points out that the buyers,the 

Mormon Church, accepted Bridger's title as valid, and that the selling 

price of three cents an acre on the average was considered adequate for 

wild, mountainous country in the 18501s in Utah, as was the per acre 

price of $0.088 in the Sanpete sale. 
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The defendant a l s o  offered a copy of a l e t t e r  from Amasa Lyman t o  

Moman President Richards, r ec i t i ng  the purchase i n  1851 f o r  $77,500 

by Lyman of the San ~ernardimRanch i n  southern Cal i fornia ,  supposedly 

embracing 100,000 acres  fo r  $0.775 per acre ,  o r  80,050 acres  f o r  $0.97 

per acre. The resa le  of 25,000 acres  of t h i s  land i n  1858 f o r  $18,000, 

t o  help c l ea r  up the  mortgage, indicates  (a)  tha t  the  l a rge r  acreage 

f igure  w a s  the more accurate, and (b) tha t  range and crop lands i n  a 

more favorable climate than t h a t  of the subject  lands were read i ly  

avai lable  i n  large t r a c t s  a t  l e s s  than $0.80 per acre.  

Small Sales 

3 6 .  M r .  Fenton, the defendant's appraiser,  offered no sa l e s  of 

small t r a c t s  i n  the  subject  a rea  because he found none before o r  during 

1859. There were indeed no sa l e s  possible, i n  the sense of granting a 

good t i t l e ,  u n t i l  wel l  a f t e r  t h a t  date,  from the public lands. To take 

Missoula County a s  an example, the  recording of s a l e s  began i n  1865. 

The s e t t l e r s ,  o r  squat ters ,  began t o  f i l e  ranch claims with the  county 

f o r  the land they occupied. T i t l e ,  a s  dist inguished from a mere incfioate 

r i g h t  t o  occupy public lands, could be obtained only from the United 

S ta tes ;  and the t i t l e  would be bestowed only a f t e r  survey p l a t s  had been 

f i l e d  i n  the loca l  United S ta tes  Land Office. Surveys of Montana lands 

were authorized i n  1867, but were not ac tua l ly  made i n  some areas  u n t i l  

years l a t e r  because of the magnitude of the task. 

Mr. Szunderson, the pe t i t ioner ' s  appraiser,  offered s a l e s  a f t e r  

1867, a s  evidence, disclosed by county records, of what some buyers had 
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been wil l ing t o  pay fo r  small t r a c t s  of choice va l ley  land on o r  before 

the date the s a l e s  were recorded. 

What has been sa id  of Missoula County, and the general p r ice  

s t ruc ture  which w i l l  follow, a r e  typ ica l  of counties i n  the subject  lands 

containing choice va l ley  t r ac t s .  Early s a l e s  were presented i n  coasiderable 

d e t a i l  by M r .  Saunderson of farm land i n  Missoula, Flathead, Deer Lodge, 

and Ravalli (Bt t ter root  Valley) Counties. 

Missoula County records disclosed 27 sa les  of unsurveyed land, mostly 

(where the acreage was s t a t ed )  i n  160-acre t rac t s ,  between 1869 and 1876. 

. Studying these  s a l e s  s t a t i s t i c a l l y ,  w e  f ipd t ha t  pr ices  f o r  the  quarter-  

sect ions  vary from $75 ($0.47 per acre)  t o  $12,000 ($75 per  acre),  but 

\ 
that Litese ti,+ ektremE6 si-2 d ts tLn r t l y  ~t t E  :izc ~ 5 t h  thz ctt;er r tportcd.  

pr ices ;  the  second lowest p r ice  fo r  160 acres  was $400 ($2.50 an ac re ) ,  

t he  second highest  p r ice  was $1500 ($9.37 an acre),  and the  median p r i ce  

was $500 ($3.12 an acre).  

Also i n  evidence a r e  20 s a l e s  of surveyed land i n  Missoula County 

i n  t h e  1869-1874 period. These were a l l  160 acres i n  area,  and the  

p r ices  paid ranged from $100 ($0.63 per acre) t o  $1500 ($9.40 per  ac re )  

with a median pr ice  of $500 ($3.12 per acre) ,  and an average p r i c e  of 

$3.75 per acre. 

F i f t een  s a l e s  i n  Missoula County i n  the 1855-1859 period by the  

Northern Pacif ic  Railroad of parcels of selected t r a c t s  near the  r a i l -  

road were a l s o  introduced by the pet i t ioner .  They ranged from 160 ac r e s  

t o  about 640 acres i n  s ize ,  and the per-acre pr ice  was from $2.00 t o  $6.00, * 
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average $3.25, median $2.50. These s a l e s  a r e  of small  e v i d e n t i a r y  

value i n  r e l a t i o n  t o  the  subjec t  lands because, besides being small ,  

they a r e  f a r  removed i n  time from t3e c r i t i c a l  dete.  A l l  took p lace  20 

t o  30 years a f t e r  the  c r i t i c a l  d a t e  of 1859. 

I n  Flathead County i n  1890, i n  accordance with the  A c t  o f  March 2, 

1889 (25 S t a t ,  871), a  s p e c i a l  agent  of the  Secre tary  of  the  I n t e r i o r  

appraised f o r  s a l e  57 al lotments of  public  lands patented t o  members of  

- t he  Flathead Tribe. The 57 a l lo tments  eabraced 81  for ty-acre  t r a c t s  

wi th in  the  Stevensvklle  Township. The 40-acre u n i t s  were i n  choice 

loca t ions  wi th  regard t o  t ranspor ta t ion;  most of them were inmedia te ly  

contiguous t o  the  r a i l r o a d  o r  t o  pub l i c  roads. The a p p r a t s a l  and s a l e  

were p a r t  of tilt: iargar operat ion o i  moving iAe paientee  Indians  Lo ihe  

Jocko Reservation. _ . .  

The appraised t r a c t s  had a v a r i e t y  of c h a r a c t e r i s t i c s ;  some had r i c h  

s o i l s ,  o the r s  were barren; some had good timber, o the r s  kad none; and 

some of the  t r a c t s  were wel l  supplied with water ,  while o t h e r s  were a r i d .  

What 

and 

almost a l l  of them had i n  1890 was exce l l en t  t r a n s p o r t a t i o n  f a c i l i t i e s ;  

t r anspor ta t ion  f a c i l i t i e s  of any kind were p r e c i s e l y  what most o f  t h e  

sub jec t  lands d id  not have i n  1859. . 

The s p e c i a l  agent,  no doubt having i n  mind the  l e g i s l a t i v e  purpose 

( t o  se l l  the  land quickly a t  a  good p r i ce ,  r a t h e r  than t o  hold o u t  f o r  

the  h ighes t  p r i c e  i t  would bring a t  the  expense of a  more l e i s u r e l y  

s e l l i n g  pace), s t a t e d  t h a t  he d id  no t  appra i se  the  t r a c t s  a t  t h e i r  h i g h e s t  

poss ib le  value,  but a t  a  pr ice  which he bel ieved s e t t l e r s  could a f f o r d .  

. He appra ised  these  t r a c t s  a t  f i v e  t o  twenty d o l l a r s  and ac re .  
j 
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M r .  Saunderson provided d e t a i l s  of 49 leases  of t r a c t s  i n  Flathead 

County. These l eases  of gqod land, from the aspects  of t r a n s p o r t a t i o n  

and land qua l i ty ,  t o t a l e d  s l i g h t l y  over 8,377 ac res ,  and the  t o t a l  of 

the  l eases  was $5,580.39, showing an average of $0.67 an  acre .  Most of  

these  t r a c t s  were 160 ac res ;  and the  leases  ranged from $20.00 ($0.13 per 

ac re )  t o  $176.00 ($1.10 per ac re ) .  The median f i g u r e  on t h e  160-acre 

t r a c t s  was $120.00, o r  $0.69 per acre. 

We have considered these  leases,  as we have considered smal l  s a l e s  

many years a f t e r  1859, because they a r e  within the sub jec t  lands. But 

whatever f a c t o r s  may have influenced the  r e n t a l  t h a t  could be charged f o r  

good crop land i n  1892, the  one v i t a l  element, the  s i n e  qua non of any 

12251 t-~.-.-..-t~ CLU..UU~L.AVLI, -, t h e  lescee (cr sr,y lecsee) ~ s s  zct 22 the ZCDIEC 2" 

1859. The f a c t  cannot be blinked t h a t  there  were v i r t u a l l y  no people 

a t  a l l  i n  t h e  a r e a  re fe r red  t o  i n  Flathead County on t h e  v a l u a t i o n  date ,  

and t h e r e f o r e  t h e r e  was no demand f o r  r e n t a l  Land. 

I n  Deer Lodge County, M r .  Saunderson found 17 sales between 1865 

and 1873, a l l  but  one of which was i n  the  customary 160-acre s i z e  and 

t h a t  one was a l i t t l e  over 151 acres.  There were a t o t a l  of 2,651 a c r e s  

s o l d  f o r  a t o t a l  p r i c e  of $8,115.00, o r  a n  average per-acre p r i c e  of  $3.06. 

The p r i c e s  i n  these  s a l e s  ranged from a l o w  of $100 (approximately $0.69 

p e r  a c r e )  t o  a high of $1200 (approximately $8.25 pe r  acre) ,  w i t h  a 

median p r i c e  of $500 (approximately $3.12 per acre) .  

Nr. Saunderson was a l s o  ab le  t o  f ind  fourteen r a i l r o a d  sales i n  the  

Deer Lodge County records between 1883, the year t h a t  t h e  Northern P a c i f i c  
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was completed and i n  1889. The t r a c t s  ranged from 160 a c r e s  t o  2,080 

ac res ,  a t  perdacre pr ices  from a low of $1.00 t o  a high of  $4.75. The 

t o t a l  acreage of t h i s  group of s a l e s  was $9,237.73 and t h e  t o t a l  p r i c e  

$27,421.32, a t  an  average per-acre pr ice  of $2.97. The median p r i c e  of 

t h i s  group was $3.00 per acre. 

There was a fu r the r  group of s a l e s  t h a t  M r .  Saunderson found i n  the  

Raval l i  County records (Bi t ter root  Valley, near Hamilton, Montana). A s  

has been s t a t e d  above, most of the s a l e s  of publ ic  l a n d , i n  the  sub jec t  

a rea  were r e s t r i c t e d  t o  160 acres;  but Marcus ~ a l ~ ,  who f igured i n  t h e  

Big Blackfoot Mill ing Company Sale, found a way t o  contravene the  

l i m i t a t i o n  i n  the  acquis i t ion  of choice land, the  purchase of s e v e r a l  

160-acre t r a c t s ,  by himself o r  h i s  employees o r  f r iends ,  and the  assemhly 
a' 

of such purchases i n t o  larger-trecf9.  

M r .  Saunderson offered 17 "Marcus Daly" s a l e s  i n  t h e  1889-1899 decade. 

Although e i g h t  of these a r e  160 acreys, and o the rs  a r e  less than t h a t ,  some 

sales exceed 160 acres. The per-acre p r i c e  i n d i c a t e s  t h a t  Marcus Daly, 

a s  i n  t h e  Big - Blackfoot Milling Company s a l e ,  was knowledgeable as t o  

picking some of the choicest lands i n  the  sub jec t  a rea  f o r  h i s  opera t ions .  

The acreage and s a l e s  prices weye: 
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Acres - 

. . 

Price 

$ 800 
400 
560 

3,200 
500 

1,150 
400 
600 
640 
900 

2,225 
3,680 
4,000 
5,000 
10,000 
9,000 
12,000 

Price Per 
Acre 

The pattern in the l'Marcus Daly" sales appears to be: (a) a con- 

sistent sense of the choicest land in the subject area, as reflected in 

the very high per-acre prices of the tracts of less than 160 acres; and 

(b) a generally rising per-acre price in direct proportion to the scope 

of assembling larger areas than the 160 acres envisaged by the premption 
l 

and homestead laws. 

The "Marcus Daly" sales encompassed a total of slightly over 3,255 

acres for a total price of $55,050, or an average per-acre price of 

$16.91 an acre. The lowest per-acre price was $2.50, the highest $40.00, 

and the median $10.00. 

As M r .  Saunderson, the petitioner's appraiser, noted in his report 

(PI. Ex. 1, page 64): "The search of the Montana County Clerk and 

Recorders offices yielded mostly small sales that are not indicative of 

the early values of large acreages of undeveloped lands." And further, 
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on page 67: ". . . the  r e t a i l  p r i c e  information such a s  t h a t  obta inable  

from the  e a r l y  records of the  County Clerk and Recorder's o f f i c e s  has only 

l imi ted  app l i ca t ion  t o  the  subject  property." The recorded s a l e s  used 

by M r .  Saunderson a s  a r u l e  occurred 20 years o r  more a f t e r  1859, end were 

of the  bes t  v a l l e y  land i n  the  subject  t r a c t ,  from the s tandpoint  of 

super ior  s o i l ,  o r  of t ranspor ta t ion  f a c i l i t y ,  o r  both. The same con- 

s i d e r a t i o n s  apply t o  the  I n t e r i o r  Department appra i sa l  of t h e  small t r a c t s  

i n  connection with removal of the  Indian occupants t o  t h e  Jocko Reser- 

va t ion,  e spec ia l ly  with regard t o  t ranspor ta t ion  f a c i l i t i e s .  

Although, i n  1859, the re  had been no s a l e s  of range o r  crop lands 

i n  t h e  sub jec t  a rea  upon which, i n  the  opinion of M r .  Fenton, defendant 's  

t h e  c e n t r a l  and western and o the r  p a r t s  of the  United S t a t e s .  These s a l e s  

were made customarily i n  quar ter  sec t ions ,  and the  purchasers sometimes 

contrived,  with the  help of t h e i r  f r iends  and r e l a t i v e s ,  ' t o  checkerboard 

a n  area, buying the  bes t  quar ter  sec t ion,  and using the  adjoining ones 

.. . 
f o r  f r e e  grazing. . . -  - .  - - - 

M r .  Fenton found about 2,000,000 ac res  so ld  i n  t h i s  way i n  1859 i n  

18 s t a t e s ,  located  from Florida t o  Nebraska, and westward t o  t h e  Pac i f i c ,  

thus  covering many d i f f e r e n t  cl imates and t e r ra ins .  He d i d  f e e l ,  however, 

t h a t  i n  combining the s t a t i s t i c s  of s a l e s  contemporary wi th  the  c z i t i c a l  

da te ,  he  would reach a s t a t i s t i c a l  average t h a t  would i n d i c a t e  t h e  top  

per-acre p r i c e  t h a t  the subject  lands could s e l l  f o r  on March 8, 1859. 

M r .  Fenton found sa les  of 2,080,798 acres  f o r  $1,031,896. This worked D - 
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o u t  t o  an average of 49;59 cents per  acre ,  rounded t o  50 cents .  M r .  

Fenton was of the  opinion t h a t  t h i s  was the  average upper l i m i t  t h a t  a  

purchaser of the subject  lands could hope t o  r e a l i z e  fram the  r e s a l e  of 

the  a g r i c u l t u r a l l y  useful  port ion of the subject  t r a c t .  

Mineral Enhancement 

37. The f i r s t  record of the discovery of p lacer  gold i n  Montana 

was a t e r s e  en t ry  by Major John Owen i n  h i s  d ia ry  on February 15, 1852, 

"Gold hunting. Found none." Charles S. Warren, i n  h i s  book The T e r r i t o r y  

of  Montana, discussing the  s t o r i e s  of the pioneers, s t a t e d  t h a t  "In the  

s p r i n g  of 1852 Samuel M. Caldwell discovered gold i n  what i s  a t  present  

known as M i l l  Creek, near ly  opposite Fort  Owen, west o f  t h e  B i t t e r  Root 
," 
i, 
\ ,  - River.$' There i s  no evidence t h a t  M r .  Owen o r  M r .  Caldwell knew o f  the  

a c t i v i t i e s  of t h e  other.  

There is another s t o r y  t h a t  one Francois Finlay, a l s o  known a s  

Benetsee, discovered placer  gold i n  the subject  lands i n  1851 o r  1852. 

This  i s  probably t rue ,  and i s  a small thread in the  t a p e s t r y  o f  t h e  

development of the  s t a t e  because a f r i end  of Finlay 's ,  Antoine Plante ,  

w a s  a guide f o r  the Stevens expedit ion from For t  Benton t o  t h e  B i t t e r r o o t  

Valley i n  1853. Governor Stevens, wr i t ing  i n  h i s  r e p o r t  of t h e  expedi t ion  

i n  September, 1853, showed tha t  he was very i n t e r e s t e d  i n  P l a n t e ' s  t a l e  

o f  t h e  discovery of gold near the Hel l  GaSe fork of  t h e  B i t t e r r o o t  River 

(now Missoula). Governor Stevens gave Lieutenant John Mullan, who was 

winter ing i n  the  Bi t t e r roo t  Valley i n  1853-1854, the  job o f  searching f o r  
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f u r t h e r  evidence of gold. Stevens was i n t e r e s t e d  mainly i n  the  spur  

t h a t  the  discovery of gold might gfve t o  the  const ruct ion of the  hoped- 

f o r  r a i l r o a d  across  Montana. Lieutenant Mullan's i n t e r e s t ,  monopolized 

by the  const ruct ion of the Mullan Road, was sonewhat more tepid:  he 

repor ted  t h a t  he had v i s i t e d  Gold Creek, and t h a t  he had been t o l d  t h a t  

p lacer  gold had been found i n  i t s  waters. 

Governor Stevens wrote, when he re turned t o  Montana i n  1855 t o  make 

t r e a t i e s  with the  Indians, t h a t  Antoine Plante  and a f r i end  had specimens . . 

of p lace r  gold w5ich they found a t  Clark ' s  Fork. I n  1856, f r i ends  of 

Francois Finlay  d id  some prospecting i n  Gold Creek, but d i d n ' t  f i n d  enough 

gold t o  hold t h e i r  i n t e r e s t .  \ .  

John W. Si lverthorne i s  s a i d  t o  have turned up a t  For t  Rentnn t~ 

I856 wi th  a supply of gold dust ,  f o r  which he asked c r e d i t  of  $1000. 

The c r e d i t  was granted, and the  dust ,  assayed i n  1857, w a s  found t o  be 

worth $1525. Si lver thorne  never revealed t h e  source of  h i s  gold. La te r  

r e sea rch  disc losed t h a t  he l i v e d  i n  t h e  B i t t e r r o o t  Valley wi th  h i s  

fanSly u n t i l  h i s  death i n  1887, and t h a t  he had been i n  the  gold f i e l d s  

i n  B r i t i s h  Columbia. The Si lver thorne  s t o r y  i s  standard i n  most h i s t o r i e s  

of Montana; but ,  typ ica l ly  i n  these  e a r l y  s t o r i e s ,  it provides no f i rm 

evidence of any s u b s t a n t i a l  discovery of gold i n  the  sub jec t  lands i n  

t h e  1850's. 

Granvi l le  S tua r t  claimed t h a t  he and h i s  brother were responsible  

f o r  t h e  f i r s t  f ind  of s u b s t a n t i a l  p lace r  gold i n  Montana. H i s  reason 
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publicity; and, even if they were true, they did nothing'to hasten the 

day when gold would be extracted in measurable quantities in Montana. 

Stuart and his brother began their search for placer gold along the 

Emigrant Road in the fall of 1860. They found prospects that they con- 

sidered good in the sumer of 1861 at Willard's Creek, and pu3licized them 

widely. Possibly as a result of ~tuart's news, a number of people in 

search of gold began arriving in the Deer Lodge region in 1862. 

There is no record of measurzble extraction of gold in Montana 

before 1862. That year the Montana Bureau of Mines and Geology recorded 

the extraction of 25,000 troy ounces of gold with a valuation of $500,000. 

Measurable extraction of silver began in 1869, copper in 1882, and zinc 

in iy05. 

Mr. Saunderson sums up the history of the first knowledge of gold 

in the subject land in pages 45 and 46 of his report, as follows: "It 

was known as early as 1852 that there was placer gold on Clark Fork 

River, and probably it was known as of the valuation date that there 

was placer gold on Flint Creek, in the general location of Phillipsburg, - 
'--\ 

Montana, and in the Butte area. Placer gold mining began in both of 

these areas soon after 1860," This opinion is confirmed in the book 

Contributions to the Historical Society of Montana, Val. 11, p,  63, as 

follows: "* * * the first paying mines discovered in Montana were on 
Willard's Creek in 1862." If there was no paying gold mine in Montana 

until 1862, Mr. Fenton supplied some evidence that there was-some 

preparation for placer gold mines in 1861. In any case, there appears 
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to be no evidence that there was zny anticipation of mhing activity, 

and certainly no evidence of any measurable gold extraction, in the sub- 

ject lands until well after Mzrch 3, 1859. 

Mr. Charles C. O'Boyle, a consulting geological engineer, testified 

for the petitioner as to the gold extracted in Deer Lodge County by 1869. 

He began with an assumption that gold extracted in that county by 1869 

was $23,270,000. He reached that figure by research on available data 

fro= a large number of claims, the owners 2nd managers of which, thinking 

largefy in frontier terms, did not keep careful figures, or kept none. 

The $23,270,000 figure, which had to be the basis of :his calculations, 

discussed below, was to a considerable extent built on mathematical 

&s+_r~ct5nnc. The ~zthe~ztlral process We9 of cnilrse gu5ded by Mr. 

0'~oyle's professional skill and discipline, and more directly by a flat 

statement in the book Statistics of Yines and Minlng in the States and 

Territories West of the Rocky Mountains by R. W. Raymond, U. 3. Codssioner 

of Mining Statistics. Mr. Raymond estimated gold production in Montana 

through 1869 at $24,270,000; but Mr. O'Bsyle excluded $1,000,000 as .mined 
. :.>. .. - - - .-- - - .  

- .  outside the subject lands, in Frenc3 Gulch, tkns arriving at his 

$23,270,000 statistical base for the calculations reviewed below. 

Mr. 0'~oyle reported that the statistical studies of gold mining 

in Montana in the seven years prior to 1869 reveal that the average 

gold per man-day was $12.09, and the average cost per man-day $5.40, 

or approximately 44.7 percent. He applied the 44.7 percent to the 

assumed total yield of $23,270,000, and thus derived a cost figure of 



16 Ind. Cl. Comm. 1 

$10,401,690; and, subtract ing tha t  cost  f igure  from the assumed t o t z l  

yiield!, reported a net  p r o f i t  from gold mining a c t i v i t i e s  i n  the  subject  

lands by 1869 of $12,868,310. 

Proceeding on the same assumption of $23,270,000 production of gold 

i n  the subject  area  i n  the 1862-1868 time period, M r .  0 ' ~ o y l e  applied 

a "re l ief  from royalty" process t o  the $23,270,000. His tor ical ly ,  he 

explained, land owners, including the  government, had demanded fzox 

prospectors on t he i r  land a percentage of the value of minerals e x t r ~ c t e d  

from t h a t  land. He s t a t ed  tha t  a royal ty  of 50% of the net ,  $6,434,155, 

o r  25% of t he  gross, $5,817,500, would be an equitable way t o  dete&ne 

the  roya l ty  due the owner from the prospector a f t e r  extractcoz of the  

gold beneath the  subject  lands, presumably i n  1869. He f e e l s  i h e i  the 

two f igures  (50% of the net ,  and 25% of the gross) prove, by t h e i r  rough 

equivalence, t h a t  h i s  method is sound. This appears mathematically not  

only t o  be sound, but redundant, because i t  i s  the inev i tab le  r e s u l t  of 

h i s  theory t h a t  the net  w i l l  be 55.3%, and t h i s  is, of course, roughly 

equivalent t o  5Q%; s o  50% of the n e t  (27.65%) and 25% of the  gross (25%) 
.- . 

w i l l  be roughly equivalent. 

I f  t he  year 1869 is  selected,  i f  the  estimated t o t a l  productioa 

f igure  of $23,270,000 p r io r  t o  t h a t  da te  is  accepted, and i f  M r .  OfI3oyLefs 

two rec iproca l  theories (of - a /  cos t  percentage, and k / ' g r o s s  and ne t  
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royalties) are applied to the estimated $23,270,000, it becomes mathe- 

matFca1ly possible to assess "freedom from royalty," or "mineral enhance- 

ment" in the subject lands in 1869 at $5,817,500 (25% of the gross) or 

$6,434,155 (50% of the net). The petitioner hss chosen to claim the 

latter, larger figure. All these calculations have little to do with the 

value of the subject lands on March 8, 1859, because there is no evidence 

of any measurable production prior to March 8, 1859; or in Mr. Saunderson's 

words: "Placer gold mining began in both these areas (Phillipsburgb* and 

Butte) soon after 1860." It is further evident, nevertheless, that by 

March 8, 1859, it was known by a substantial proportion of the small 

population of the subject lands, and even by a few people without the 

area, that  Eraces of piacer goid had been discovered w i i i ~ i r l  tile subject 

lands, and that a buyer of the subject tract on March 8, 1859, would 

expect to pay more for the subject lands than wouid kave been the case if 

there had been no discovery at all, but that the increase for mineral 

enhancement would be but a fraction of the petitioner's "relZease fron 

royalty" figure. 

Supplementary Approach to Value 

38. As one supplementary approach to valuation of the subject 

lands, Mr. Saunderson capitalized the 50 Flathead County leases at 8%. 

This resulted in a valuation of $5.50 per acre, which Mr. Saunderson 

cut in half because of the character of the leased land; it was in 

small acreage, with good transportation readily at hand. He was of the 

opinion that the resulting $2.75 per acre was a useful check on the $2.50 

an acre which he had allotted to the crop areas of the subject lands. 
- 2' 
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A s  t o  t h i s  c a p i t a l i z a t i o n  of 1892 Flathead County l e a s e s ,  w e  are i m -  

pressed by M r .  Fenton's f ac tua l  answer; there  w a s  no land r e n t a l  market 

whatever i n  the  subject  lands i n  1859. 

Nr. Saunderson used another supplemental approach: t h e  c a l c u l a t i o n  

of t h e  number of c a t t l e  the  range areas  of t h e s u b j e c t  Bnds could have 

supported, reduced by the  proportion of t h e  year t h a t  t h e  Montana c l imate  

would have made grazing impossible. Looked a t  i n  t h i s  a b s t r a c t  and 

t h e o r e t i c a l  way, M r .  Saunderson came t o  t h e  conclusion t h a t  t h e  range 

a reas  would support 151,078 head of c a t t l e ,  c a p i t a l i z e d  by t h e  so-cal led  

Cow Year Long method of $30 a head, y ie ld ing a t o t a l  of $4,532,340, which 

M r .  Saunderson considered a useful  check on h i s  assessment of $4,760,000. 

3 f ~ r  the  range 

+. f a c t u a l  view: 

no demand f o r  

c a t t l e  i n  t h e  

t r anspor t  any 

areas. Again, t h e  Commission is impressed by '&. Fenton's  

t h a t  t h e r e  was, due t o  the  f r e e  grazing system, v i r t u a l l y  

range a reas  i n  t h e  subject  lands i n  1859, no demand f o r  

quanti ty of over 150,000 head,.  and abso lu te ly  no way t o  

such quant i ty  i f  t h e r e  had been any demand i n  1859. 

On t h e  f o r e s t  areas  of the  sub jec t  lands, M r .  Saunderson app l i ed  

stumpage f igures ,  based upon t h e  1900 average of $1.18 a thousand board 

f e e t  i n  western Montana. Mr. Saunderson allowed f o r  t h e  40 . -~ear  time 

d i f fe rence  (1859 t o  1900) by allowing $0.40 per thousand board f e e t  on a n  

est imated 27 b i l l i o n  f e e t  of standing timber (about 5 b i l l i o n  less than . ' 

M r .  Host estimated), t o  y ie ld  a p r i c e  f o r  t h e  f o r e s t  areas of t h e  s u b j e c t  

lands of $10,800,000. This was somewhat more than M r .  ~ a u n d e r s o n ' s  
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es t imate  of t h e  value of the  timber areas  i n  1859 a t  a d o l l a r  an acre ,  

f o r  a t o t a l  of $7,500,000. To a l l  of t h i s  Mr. Fenton turned t h e  f a c t u a l  

view t h a t  t h e r e  w a s  no evidence whatever of m y  stumpage p r i c e  p r i o r  t o  

1900, t h a t  t h e r e  was no demand and no hope of any f o r  timber i n  t h e  sub- 

j e c t  land (o ther  than very s m a l l  amounts f o r  l o c a l  use) ,  and t h a t  t h e r e  

were no f a c i l i t i e s  i n  1859 t o  t r anspor t  timber from t h e  sub jec t  lands. 

He c i t e d  a former decision of t h i s  Commissiox Crow Tr ibe  v. z., 6 

Ind. C1.  Comm. 98, i n  which the  Commission noted t h a t  t h e r e  was no 

market f o r  timber on the  valuat ion date.  

39. The subject  lands embrace 7,500,000 acres  of timber land; 

1,000,000 ac res  of waste land; 3,155,000 acres  of range land;  and 

350,000 acres o i  crop laii3. TIie t o t a l ,  12,035,600 acres, i ~ i c l ~ d l i i g  

mineral  @ancement, had a f a i r  market va lue  of $5,300,000 on March 8, 

1859. 

Considerat ion f o r  Cession 

40. The claimed a rea  lands w e r e  ceded by t h e  predecessors-in- 

i n t e r e s t  of t h e  p e t i t i o n e r  by t h e  Trezty of Ju ly  16, 1855 (12 StaE. 975; 

I1 Kapp. 722). Ar t i c les  4 and 5 of which (per ta in ing t o  considera t ion) ,  

r ead  as follows: 

A r t ,  4 .  I n  considerat ion of the  above cess ion,  t h e  United 
S t a t e s  agree t o  pay t o  the  s a i d  confederated t r i b e s  of Indians  
i n  a d d i t i o n  t o  the  goods and provisions d i s t r i b u t e d  t o  them a t  
t h e  t i m e  of signing t h i s  t r e a t y  t h e  sum of one hundred and 
twenty thousand d o l l a r s ,  i n  t h e  following manner--that is  t o  
say: For t h e  f i r s t  year a f t e r  t h e  r a t i f i c a t i o n  hereof ,  t h i r t y -  
s i x  thousand do l l a r s ,  t o  be expended under t h e  d i r e c t i o n  of 
t h e  Pres ident ,  i n  providing f o r  t h e i r  removal t o  t h e  reserva-  
t i o n ,  breaking up and fencing farms, bui ld ing houses f o r  them, 
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and f o r  such other  objects  as he  may deem necessary. For t h e  
next four years ,  s i x  thousand d o l l a r s  each year;  f o r  t h e  next 
f i v e  years ,  f i v e  thousand d o l l a r s  each year ;  f o r  the  next f i v e  
yea rs ,  four thousand d o l l a r s  each year ;  and fo r  t h e  next f i v e  
years ,  three  -. thousand d o l l a r s  each year. 

A l l  which s a i d  sums of money s h a l l  be applied t o  t h e  use 
and benef i t  of the  sa id  Indians,  under t h e  d i r e c t i o n  of t h e  
President  of t h e  United S t a t e s ,  who may from time t o  t i m e  
determine, a t  h i s  d iscre t ion,  upon what benef ic ia l  objec ts  t o  
expend t h e  same f o r  them, and t h e  superintendent of Indian 
a f f a i r s ,  o r  o ther  proper o f f i c e r ,  s h a l l  each year  inform t h e  
President  of t h e  wishes of t h e  Indians i n  r e l a t i o n  the re to ,  

A r t .  5. The United S t a t e s  f u r t h e r  agree t o  e s t a b l i s h  a t  
s u i t a b l e  points  wi th in  sa id  reservat ion,  within one year a f t e r  
t h e  r a t i f i c a t i o n  hereof,  an a g r i c u l t u r a l  and i n d u s t r i a l  school,  
e rec t ing  the  necessary buildings,  keeping the  same i n  r e p a i r ,  
and providing it with f u r n i t u r e ,  books, and s t a t ionery ,  t o  be 
located  at t h e  agency, and t o  be f r e e  t o  the  ch i ld ren  of t h e  
s a i d  t r i b e s ,  and t o  employ a s u i t a b l e  i n s t r u c t o r  or  ins t ruc -  
t o r s .  To furnish  one blacksmith shop, t o  which s h a l l  be 
aCta~h& a ci; ~~5 g;;., 2522; n-a ".A- a - - n n n t f g  CUAr"- ~ h q ;  nne ~ J ~ O A ~  

0-- -  

and ploughmaker's shop; and t o  keep t h e  same i n  r e p a i r ,  and 
furnished with t h e  necessary too l s .  To employ two farmers, 
one blacksmith, one t inner ,one  gunsmith, one carpenter ,  one 
wagon and plough maker, f o r  t h e  i n s t r u c t i o n  of t h e  Indians i n  
t r ades ,  and t o  assist them i n  t h e  same. To e r e c t  one saw- 
m i l l  and one f louring-mill ,  keeping the  same i n  r e p a i r  and 
furnished with t h e  necessary t o o l s  and f i x t u r e s ,  and t o  employ 
two millers. To erect a h o s p i t a l ,  keep-lng t h e  same i n  r e p a i r ,  
and provided with t h e  necessary medicines and f u r n i t u r e ,  and 
t o  employ a physician; and t o  e r e c t ,  keep i n  r e p a i r ,  and pro- 
v i d e  with t h e  necessary f u r n i t u r e  t h e  buildings required  f o r  
t h e  accommodation of sa id  employees. The s a i d  bui ld ings  and 
establishments t o  be maintained and kept  i n  r e p a i r  as afore-  
sa id ,  and the  employees t o  be kept  i n  semiice f o r  t h e  per iod 
of twenty years. 

And i n  view of the  f a c t  t h a t  t h e  head ch ie f s  of t h e  s a i d  
confederated t r i b e s  of Indians are expected and w i l l  be c a l l e d  
upon t o  perform many services  of a public character ,  occupying 
much of t h e i r  t i m e ,  t he  United S t a t e s  fu r the r  agree t o  pay t o  
each of the  Flathead, Kootenay, and Upper Pend d'  Oreilles 
t r i b e s  f i v e  hundred do l l a r s  per  year ,  f o r  t h e  term of twenty 
y e a r s  a f t e r  t h e  r a t i f i c a t i o n  hereof,  a s  a sa la ry  f o r  such 



16 Ind. C 1 .  Comm. 1 
-. 

3 8 
t?, 

B 

persons zs the  sz id  confederated t r i b e s  may s e l e c t  t o  be 
t h e i r  head chiefs ,  and t o  bui ld  f o r  them a t  s u i t a b l e  p o i n t s  
on the  reservation a comfortable house, and properly f u r n i s h  
the  same, and t o  plough 2nd fence f o r  esch of thein t e n  a c r e s  
of land. The sa lary  t o  be paid t o ,  ar'd the  sa id  houses t o  
be occu2ied by, such head ch ie f s  s o  long as  they may be 
e lec ted  t o  t h a t  pos i t ion  by t h e i r  t r i b e s ,  and no longer. 

And a l l  the  expenditures and expenses contemplzted i n  t h i s  
a r t i c l e  of t h i s  t r e a t y  s h a l l  be defrayed 5y t h e  United S t a t e s ,  
and s h a l l  not be deducted from t h e  annu i t i e s  agreed t o  be  paid  
t o  s a i d  t r ibes .  Nor s h a l l  t h e  c o s t  of t r anspor t ing  t h e  goods 
f o r  t h e  annuity payments be a charge upon t h e  annu i t i e s ,  b u t  
s h a l l  be defrayed by the  United Stt i tes .  

A r t .  6 The President may from t i m e  t o  time, at  h i s  d i s c r e -  
t ion ,  cause the  whole, or such p o r t i o a  of such r e s e r v a t i o n  as 
he  may think proper, t o  be surveyed i n t o  l o t s ,  and a s s i g n  t h e  
same t o  such individuals  or  f ami l i e s  of t h e  s a i d  confederated 
t r i b e s  as a r e  w i l l i ~ g  t o  a v a i l  themselves of t h e  p r i v i l e g e ,  
and w i l l  l oca te  on t h e  saae as a permaen t  hoine, on t h e  same . 
terms and subject  t o  t h e  same regu la t iocs  as are provided i n  
+he c-<rrth - - + < - I  3f +Lo + v o - t ~ ~  r r < t L  the  knhnc- 
L.LI- YAL-.C.I. ‘&A CLIIb cA," &-.& Y...-IWU, 53 f z-* zs t h e  
same may be applicable. 

41. The General Accounting Of f ice  l i s t s  expenditures pursuant  t o  

A r t i c l e  4 of t h e  Treaty of July  16, 1855 of $184,191.71. Although most . 

of t h e  l i s t e d  items may be r e l a t e d  t o  t h e  broad language of A r t i c l e  4, 

t h e  considerat ion paid i s  l imited t o  $120,000.00 uader t h e  terms of 

Article 4. The General Accounting Of f ice  l i s t s  a t o t a l  of $287,140.26 

expended under Ar t i c le  5. Tne defendant does not  clzim t h e  i t e m  of 

$2,324.00 f o r  t ranspor ta t ion  of Ind ia2  supplies.  The $2,324.00 was 

spent  j o i n t l y  on pe t i t ioner  and o the r  t r i b e s ,  and t h e  Generzl Accounting 

Office was unable t o  separa te  the arnounz spent  on p e t i t i o a e r .  W e  f i n d  

t h a t  t h i s  i t e m  w a s  not considerat ion,  tor w 2 s  $1,838.41 spen t  f o r  agency 

bui ld ings  and expenses. Consideration paid under A r t i c l e  5 was, 
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t h e r e f o r e ,  $282,977.85. The defendant,  under A r t i c l e  6 of t h e  T r e a t y ,  

undertook t o  survey p a r t  of t he  lands reserved t o  t h e  p e t i t i o n e r  i n t o  

l o t s .  The defendant not having done t h i s ,  t h e  Congress, by t h e  Act of 

Apr i l  23, 1904, d i r e c t e d  t h a t  t he  p e t i t i o n e r ' s  r e s e r v a t i o n  be surveyed 

at  t h e  expense of t h e  p e t i t i o n e r .  The Court of Claims, i n . d e c i d i n g  an 

accounting s u i t  concerning t h i s  surveying expense, s t a t e d  i n  The Con- 

f ede ra t ed  S a l i s h  and Kootenai T r ibes  of The Fla thead  Rese rva t ion ,  Montana 

v. The United S t a t e s ,  No. 50233, J u l y  17, 1964, s l i p  opin ion ,  page 2: 

Upon cons ide ra t ion  of t h e  o r a l  argument of counse l  and 
t h e  b r i e f s  of t h e  p a r t i e s  i t  appears t h a t  p l a i n t i f f s  conveyed 
t h e i r  l ands  t o  defendant pursuant t o  t h e  Trea ty  of H e l l  Gate 
of J u l y  16, 1855 (12 S t a t .  975, 2 Kapp. 722), under a pro-  
v i s i o n  t h a t  t h e  t r a c t  be surveyed and marked ou t  f o r  t h e  ex- 
c l u s i v e  use  and b e n e f i t  of s a i d  confederated t r i b e s  and g r a n t -  
i n g  t h e  Pres ident  d i s c r e t i o n  from t ime t o  t ime t o  cause  t h e  
whole o r  a p o r t i o n  of t h e  r e s e r v a t i o n  t o  be  surveyed i n t o  l o t s .  
By Act of Apr i l  23, 1904 (33 S t a t .  302), it was d i r e c t e d  t h a t  
p l a i n t i f f s '  reservat ' ion be surveyed at  p l a i n t i f f s '  expense. 
The survey was conducted and t h e  expendi tures  and d i sbu r se -  
ments t he reo f ,  amounting t o  $190,399. 97, were charged a g a i n s t  
t h e  r e c e i p t s  from t h e  s a l e s  of r e s e r v a t i o n  lands  h e l d  t o  be  
su rp lus .  Defendant a s s e r t s  t h a t  a l l  app ropr i a t ions  and 
expenditures  were made under t h e  Act of A p r i l  23, 1904, and' 
are lawful  and proper .  

The Court concludes t h a t  t h e  surveying of p l a i n t i f f s '  
l ands  under t h e  t r e a t y  of 1855 w a s  t o  have been done a t  
Government expense bu t  t h a t  such surveying was never  done. 
The A c t  of 1904, i n  r equ i r ing  t h a t  t h e  t r i b e s  bea r  t h e  expense 
of surveying,  v i o l a t e d  t h e  provis ions  of t h e  t r e a t y  of 1855, 
t hus  t ak ing  r i g h t s  away from p l a i n t i f f s .  * * * 

I n  accordance wi th  t h e  foregoing,  we f i n d  t h a t  t h e  C o n s i d e r a t i o n  

agreed t o  and payable by t h e  defendant under A r t i c l e  6 w a s  $190,399.97; 
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and t h e  Commission f i n d s  t h a t  t h e  t o t a l  cons ide ra t ion  agreed t o  and paid 

o r  payable under t h e  Treaty of J u l y  16,  1855, amounts t o  $593,377.82. 

42. The Commission f i n d s  t h a t  t h e  c o n s i d e r a t i o n  of $593,377.82 f o r  

t h e  ce s s ion  of 12,005,000 a c r e s  wi th  a f a i r  market va lue  of $5,300,000.00 

as of March 8 ,  1859 was unconscionable.  The p e t i t i o n e r  i s  t h e r e f o r e  

e n t i t l e d  t o  recover  from t h e  United S t a t e s  t h e  d i f f e r e n c e  between t h e  

f a i r  market v a l u e  of $5,300,000.00 and t h e  c o n s i d e r a t i o n  of $593,377.82, 

o r  $4,706,622.18, from which w i l l  be  deducted t h e  o f f s e t s ,  i f  any, 

h e r e i n a f t e r  t o  be  determined i n  accordance wi th  t h e  r u l e s  of t h e  Com- 

mission.  

win. M. Hol t  
Assoc ia t e  Commissoner 

T. Harold S c o t t  
Assoc ia t e  Commissioner 




