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OPINION OF THE COMMISSION 

Holt, Associate Commissioner, delivered the opinion of the Conmission. 

This case is before the Commission for the determination of acreage 

and the valuation of the lands ceded to the United States by the peti- 

tioner under the Treaty of July 16, 1855 (12 Stat. 975; 2 Kapp. 7 2 2 ) ,  

and for the determination of whether the consideration for the cession 

of the subject lands was unconscionable. In the title decision of 

August 3, 1959 (8 Ind. C1. Comm. 40)  the Commission directed that the 
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va lua t ion  of the subjec t  lands was t o  be as  of March 8,  1859, when the  

Treaty of J u l y  16, 1855 was r a t i f i e d .  

The subjec t  lands a r e  genera l ly  t h a t  p a r t  of Montana west of the  

Continental  Divide, bounded on the  southwest by the  B i t t e r r o o t  Mountains, 

on the  northwest by the divide between the t r i b u t a r i e s  of  the  Clark Fork 

and the Kootenai Rivers, and on the  nor th  by the  Canadian border. The 

subjec t  lands l i e  wholly wi th in  the  drainage basins of t h e  Clark Fork 

and the  Kootenai RFvers, both of which flow i n t o  the  Columbla River. 

The acreage of the  area was s t i p u l a t e d  between the  p a r t i e s  a t  a  t o t a l  

of 12,005,000 acres ,  including 55,000 ac res  of the  su r face  o f  Fla thead 

Lake. The a rea  is  some 240 miles i n  length  and about 150 mi les  i n  width,  
\ 

although i t  i s  by no means rec tangular  i n  shape. It i s ,  f o r  t h e  most 

2$ 

* p a r t ,  rough and broken mountaicous country, with a number of  long # - -- 
narrow v a l l e y s  centering i n  the  v i c i n l c y  of the  p resen t  Missoula, then 

Hel l  Gate, Montana. The e leva t ion  of the  sub jec t  lands v a r i e s  frorn 

about 2000 f e e t  t o  4500 f e e t  Ln t h e  v a l l e y s  t o  the  mountain tops  a t  about  

10,000 fee t .  The mountain s ides  a r e  usue l ly  covered wi th  a r i c h  growth 

o f  timber: lodgepole pine, ponderosa pine, white pine, larch, Douglas 

f i r ,  and Engleman spruce. Most of the  timber was i n a c c e s s i b l e  i n  1859; 

and bulk t r anspor ta t ion  f a c i l i t i e s  were virtually m n - e x i s t e n t  then and 

f o r  the  foreseeable fu ture .  There was, however, some l o c a l  need f o r  

timber f o r  building,  fencing and p lace r  mine const ruct ion .  By 1875 

t h e r e  was t o  be a considerable lumber indust ry  i n  western Xontana, b u t  
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the re  was none i n  1859. Between 1897 and 1908 about e i g h t  and one-half 

mi l l ion  ac res  of the  timber land i n  the  sub jec t  t r a c t  was taken fo r  con- 

se rva t ion  a s  p a r t  of the National Fores t  Reserve. Between the  mountains 

and the  v a l l e y s  l a y  l a rge  expanses of good grazing,  o r  range land; and 

even a s  e a r l y  a s  1859 B i t t e r r o o t  Valley was favorably known a s  a grazing 

and winter ing  place f o r  c a t t l e ,  and the  f i n e  Blackfoot-bred horses were 

h ighly  regarded. S ix  major r i v e r s  flow through the  s u b j e c t  lands, the  

Clark Fork, B i t t e r r o o t ,  Blackfoot, Flathead,  Kootenai, and S t .  Regis. 

The water flow t o  the  v a l l e y  lowlands i s  s t a b i l i z e d  by the  heavy growth 

of timber i n  the  uplands. The s t a b l e  water flow and the  many lakes ,  

t h e  l a r g e s t  Flathead Lake, provide ample water  f o r  the  s u b j e c t  lands. 

- >- . - ! . !~ lst~-rn yirtds I e z ~ e  the Pz~=ifi_c zt sea level, heavily m ~ f ~ t y p - l a d e n ,  
F 
f 

-- B When the  a i r  flow generated by the  western winds reaches the  B i t t e r r o o t  

and Rocky Mountains, the  r e s u l t  i s  a generous deposi t  of winter  snow o r  

r a i n  i n  o t h e r  seasons. Snow deposited i n  t h e  mountains of  the  a r e a  i s  

s t o r e d  t h e r e  a s  e f f e c t i v e l y  a s  i t  would be i n  a dam o r  r e s e r v o i r .  With 

t h e  warmer weather, the  melting snow becomes a bonus water  supply f o r  

t h e  r i v e r s  and lakes of the  sub jec t  lands. 

The p r e v a i l i n g  western moisture-laden winds, bes ides  insur ing  an  

adequate wa te r  supply t o  the  subjec t  lands,  a l s o  a c t  a s  a c l imate  s t a -  

b i l i z i n g  inf luence .  Western Montana i s  no t  given t o  t h e  frequent  and 

sudden c l i m a t i c  changes t h a t  a r e  common i n  e a s t e r n  Montana, e a s t  of t h e  

Great Divide. I n  terms of temperature, average readings r i s e  from a 
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winter  low of about 24 degrees through spring and f a l l  readings of 

about 43 degrees t o  a summer average high of 62.  The farmer o r  rancher 

may usual ly  expect a growing season of four t o  f ive  months. Also, of  

course, the  farmer or  rancher may expect t o  f ind  the  r i c h e s t  and deepes t  

s o i l s  i n  the  va l l eys ,  much of it a l l u v i a l ,  and the product of r i v e r  s i l t ,  

capable of supporting a considerable v a r i e t y  of vegetables and c e r e a l s .  

The a r e a  s o i l s  general ly become more shallow, l e s s  f e r t i l e ,  and more 

rocky and a r i d  a s  the e levat ion  r i s e s .  Nevertheless, the  f o o t h i l l  s o i l s ,  

though shallow and stony, have enough mineral and organic f e r t i l i t y  t o  

support  the  growth of forage grass and fo res t .  An 1859 s e t t l e r  would 

have c l a s s i f i e d  the s o i l s  of the sub jec t  lands a s  bottom land f o r  crops ,  

-.. 
pasturage f o r  c a t t l e ,  f o r e s t  land f o r  surmner grazing, and h igher  moun- 

- -- 
l 

..F 

t a i n  lands as waste land. Furthermore, the  1859 s e t t l e r  would have con- 

s ide red  a s  waste land t k a t  pa r t  of the  f o r e s t  land too densely t inbe red  

f o r  forage, marshlands, and high mountain a l p i n e  lands. H e  would be 

aware t h a t  t h e  grea t  bulk of good bottom land f o r  fsrming was t o  be found 

i n  t h a t  genera l  pa r t  of the  va l leys  near present  Missoula. To be s u r e ,  

he  might know t h a t  there  were pockets of good bottom o r  p r a i r i e  land i n  

o t h e r  h igher  locat ions  i n  the  sub jec t  lands; but such a s e t t l e r  would 

probably show l i t t l e  enthusiasm t o  own such a pocket beceuse of  i t s  

remoteness and d i f f i c u l t y  of access. 

Missionaries were i n  the sub jec t  lands be fore  1859. They, encour- 

aged the  e a r l y  s e t t l e r s  t o  p lant  crops i n  the f e r t i l e  va l leys .  One of 
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the  e a r l i e s t  missions was S t .  Mary's, near the present  S t e v e n s v i l l e ,  i n  

the Bi t t e r roo t  Valley, founded i n  1843. The S t .  Igna t ius  Mission, 

south of Flathead Lake, was founded i n  1853. Major John Owen purchased 

the St .  Mary's Mission i n  1850, and operated there  the  For t  Owen Trading 

Post f o r  about the next ten  years. Fort Owen d e a l t  i n  a l l  s o r t s  of 

supplies needed by the  e a r l i e r  s e t t l e r s  and by the  Indians ;  and, most 

importantly t o  the development of the subject  lands, t h e  F o r t  d id  a 

b r i s k  business i n  horses,  mules, c a t t l e ,  and various accessor ies  t o  the  

c a t t l e  t rade.  

Engineers, surveyors, and o the rs  entered the s u b j e c t  lands t o  in -  

v e s t i g a t e  and explore the  t e r r a i n  i n  connection with a proposed t r ans -  
/" 

c o n ~ i n e n t a i  r a i i road  which would cross  ihe S t a i e  or' Cioniana. A i  Che 
% --a 
3 

A- same time cattlemen and t r aders  were coming i n t o  the  a r e a  by the  Emigrant 

Road, upon which Major Owen's t rading post was located.  By 1859, F o r t  

Owen had become r e l a t i v e l y  the bus ies t  t rading post  w i t h i n  a rad ius  of 

severa l  hundred miles, The Fort,  though i t s  business volume would today 

be considered small, enjoyed g rea t  prosper i ty  by f r o n t i e r  s tandards .  

Governor I saac  Stevens of Washington Ter r i to ry ,  a  towering f i g u r e  i n  the  

development of the nineteenth century w e s t ,  came t o  t h e  s u b j e c t  lands i n  

1855 t o  conduct the t r e a t y  councils preliminary t o  t h e  1855 t r e a t y .  He 

had been i n  the area severa l  years before 1855 and re tu rned  many times 

t h e r e a f t e r  t o  promote the  proposed ra i l road  which he e n t h u s i a s t i c a l l y  

supported. 
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Access t o  the  subjec t  lands on Kzrch 8, 1859 can be described 

as  poss ib le ,  but very incomreaient, l i r c i t e d  es  i t  was t o  passsge over 

crude wagon roads and almost e x c l u s i v ~ l y  through passes i n  the  sur-  

rounding mountains. 

Coring t o  the  sub jec t  a rea  from the  soutb, t5e  t r a v e l e r  along 

t h e  Oregon T r a i l ,  poss ib ly  comirLg f r o x  S a l t  Lake City,  would g e t  i n t o  

the  a r e a  t5roagh Deer Lodge Pass, GLbbonls P ~ s s ,  o r  Xez Perce Pass. 

Fram the  west the  t r a v e l e r  would have coxe across Idaho, and he might 

e n t e r  the  a r e a  throngh Laokout Pass a t  the  hzzd of the  St. Regis River, 

o r  he  might e n t e r  along the  Clark Fork Ri~sr. F r m  t h e  nor th ,  i t  i s  a 

s a f e  b e t  t h a t  nobody, except the  occasional  tough o l d  f u r  t r ade r ,  would 

e n r e r  t h e  s u b j e c t  iands a t  a i i .  x5e northern boundary was rugged and 
3 
f 

-- -- - rocky, and i n  add i t ion  i t  was a p ~ l i t i c ~ l  h a z d a r y .  Fron tfre c a s t ,  

e n t r y  w a s  p r e t t y  m c h  r e s t r l c t e d L t o  ~ o u n t r i n  passes;  zad t3o t r a v e l e r  

woald u s u a l l y  have come from t5e  Missouri Valley through F o r t  Bentoz, 

and then t o  t h e  sab jec t  l a l d s  through Rogers' (Clark 's)  Pass, Mullan's 

Pass, McDonald's Pass, o r  Marias Pass. A l l  i n  a l l ,  then, i n  1859 It 

w a s  poss ib le  t o  en te r  o r  leave the  sub jec t  lands; but  such access  was 

s o  d i f f i c u l t  a s  t o  be next  t o  ixposs ib le  f o r  a l l  5ut t he  most' rugged 

charzc te r s .  

A buyer of the  sub jec t  t r a c t  would have knowa, hcxever, t h a t  t r s n s -  

p o r t a t i o n  t o  and from i t  w a s  i n  the  conrse of being somewhat improved i n  

1859. The Cocgress made an  appropr ia t ion  5 2  1855 f o r  a m i l i t a r y  road 
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across Montana, from Fort Benton t o  the e a s t  to Walla Walla t o  the west.  

A second appropriat ion was made by the Congress i n  1859 fo r  the  construc- 

t i o n  of the road, t o  be known as  Mullan Road, a f t e r  Lieutenant John Mullan, 

who had charge of the .cconstruction. In  addi t ion ,  Governor Stevens a r -  

ranged explora t ion and survey through the subject  lands i n  1853 and 1854 

of t h e  t ranscont inenta l  r a i l road  route.  This became the  Northern P a c i f i c  

Railroad, which was chartered i n  1864. Construction began i n  1870, and 

i t  was f in ished i n  1883. A well-informed buyer of 1859 would most cer-  

t a i n l y  have known of the  Mullan Road, then near ly  complete; and he may 

wel l  have known of the l e s s  advanced plans f o r  the Northern Pac i f i c ,  

though i t  was i n  i859 not much more chan a gieam i n  che eye of Governor 
P 
P 
3 . . 

- --- Stevens . 
The p e t i t i o n e r ' s  p r inc ipa l  appra iser  was M r .  Mont H. Saunderson of 

Bozeman, Montana. He was.assisted by M r .  John R. Host, f o r e s t r y  exper t  

of  Missoula; by D r .  Mer r i l l  G. Burlingame, a professor of h i s t o r y  of 

Bozeman; by M r .  William H. Richards, a cadas t ra l  engineer; by M r .  

Melvin S. Morris, a professor of fo res t ry ;  and by M r .  Charles C. O ' ~ ~ y l e ,  

a consu l t ing  geological  engineer, of Denver, Colorado. 

The defendant 's p r inc ipa l  appra iser  was M r .  Henry R. Fenton of 

Belleview, Washington. He had the  he lp  of the engineering knowledge of 

M r .  Charles R. Stark of Kent, Washington. 



ClasslflcatLon 

A l i t t l e  over two-thlrds of tke sub jec t  l a d s ,  about 8,500,000 ac res  

of timSer and a lp ine  land, was taken 30 t o  40 years a f t e r  1859 a s  f o r e s t  

reserve by the United S ta tes .  The takings were: Flathead National 

Forest  (2,090,000 acres)  and B i t t e r r o o t  National Forest (1,155,000 a c r e s )  

i n  1897; Missoula National Forest  (1,335,000 acres) ,  Kootenai National  

Forest  (1,660,000 acres) ,  and Lalo Natlonal Forest  (1,206,000 a c r e s ) ,  i n  

1906; Cabinet National Forest  (1,030,009 ac res )  i n  1907; and Blackfoot 

National Forest  (1,052,000 a c r e s )  i n  1908. The l l s t e d  National  Fores t s  

l i e  wholly o r  p a r t l y  within the  su3 jec t  Lands. 

Cabinet National Forest  i s  almast wholly without the  s u b j e c t  lands ,  - 

-3 a s  a r e  substancia i  pa r t s  of icootenai and ~ i a c k f o o t  f iat ionai  Eores ts .  

;r .- -- - These exclusions t o t a l  a b m t  1.3 a L l l i o n  sc res ,  whlch i s  j u s t  about  

balanced by the  inclusion of about t h e  sane zrea, with  approximately 

equivzlent  timber densi ty and a l p i n e  l m d ,  the  s a 3 s t a n t i a l  p o r t i o n  of  

Glacier  National Park which l i e s  wi th in  the  nor theas tern  corner  of t h e  

subject  lands. 

M r .  Saunderson c l a s s i f i e d  the  t i n b e r  and a lp ine  lands be fore  s t i p u -  

l a t i o n  of the  t o t a l  t r a c t  area  as 7,500,030 ac res  and 1,050,000 a c r e s  

respect ively .  After  the t o t a l  acreage s t i p u l a t i o n ,  i n  f o m a l  test imony 

a t  the hearing, M r .  Samderson c u t  h l s  es t imate  on waste land acreage by 

50,000 ac res  t o  a f l a t  mi l l ion .  S i ~ c e  M r .  ~ a u n d e r s o n ' s  p r e - s t i p u l a t i o n  

acreage was i2,300,000 acres,  a s  agaLnst the  s t i p u l a t e d  12,005,000 a c r e s ,  
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--. 

there  was s t i l l  t o  be a  245,000-acre adjustment t o  be made somewhere i n  

the Saunderson c l a s s i f i c a t i o n s  on which we s h a l l  have f u r t h e r  comment 

be low. 

The defendant does not d ispute  the 7,500,000 timber land c l a s s i f i -  

ca t ion,  except t o  point  out  t h a t  i t  lacked both a  market and t r anspor ta t ion  

i n  1859, and hence w a s  then p r e t t y  much a  use less  white elephant .  We 

think t h e  views of the  p a r t i e s  on timber land r e f l e c t ,  not  s o  much a  

d i f fe rence  i n  the  r e a l i t i e s  of the  s i t u a t i o n ,  but r a t h e r  a  d i f fe rence  

i n  a t t i t u d e .  The r e a l i t i e s  seem t o  be t h a t  there  was r i c h  timber growth 

on seven and a  h a l f  m i l l i o n  acres  of the  sub jec t  lands, t h a t  i t  was non- 

exportable i n  1859, and t h a t  the re  was considerable l o c a l  use of t h e  

L 
timber f o r  building,  fencing, and l a t e r  p lacer  mining. We the re fo re  

3 '-2 

- . . accept  M r .  Saunderson's c l a s s i f i c a t i o n  of 7,500,000 a c r e s  a s  timber land. 

A t  t h i s  point  i t  may be we l l  t o  l i s t  b r i e f l y  t h e  defendant 's  e n t i r e  

c l a s s i f i c a t i o n .  It w a s  a s  follows: waste land, 7,858,161 ac res ;  grazing 

land, 2,614,096 acres ;  grass  land, 921,138 ac res ;  and a r a b l e  land, 

611,605 acres .  These f igures  a r e  adjus ted  t o  the s t i p u l a t e d  t o t z l ' o f  

12,005,OQO acres .  Counsel f o r  the  defendant c e r t a i n l y  could no t  o b j e c t  

t o  M r .  Saunderson's pos t - s t ipu la t ion  c l a s s i f i c a t i o n  of a  m i l l i o n  a c r e s  

of waste land as excessive,  because the  defendant puts  almost 8,000,000 

a c r e s  i n  t h a t  category. M r .  Saunderson's testimony was s o l i d l y  based 

upon t h e  a c t u a l  extensive f o r e s t  survey made by the  government. 

Counsel for  the  p e t i t i o n e r  argues fo rce fu l ly  i n  h i s  b r i e f ,  s i x  

months a f t e r  the  give and take of the  hearings,  t h a t  not  only  M r .  
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Saunderson's 50,000 acres, but the further necessary adjustment of 

245,000 acres, or a total of 295,000 acres, should all be taken from 

Mr. Saunderson's pre-stipulation figure of 1,050,000 acres of waste 

land. The counsel for the petitioner offers with his brief his proposed 

finding of fact No. 35: that the waste land was only 755,000 (1,050,000 

minus 295,000) acres, to which defendant's counsel poses the objection 

that the general stipulated acreage adjustnent to the 12,005,000 acreage 

figure should not all be taken from the one classification which the 

petitioner recognizes as worthless. The argument of defendant's counsel, 

we think, is well taken. When we consider this argument of unfairness 

in the light of Mr. Saunderson's post-stipulation estimate of a nillion - 

.- acres of waste land, we are of the opinion tha~ i,060,W0 acres of the 

f 
- -- -- subject lands should be classified as waste land, and we so classlfy it. 

It will be noted that we are generally accepting the petitimer's 

esttmates in classification. We have done so because, though apparently 

radically different from those of the defendant's, the actual differences 

between the parties are relatively small ones. We wsuld also note that, 

though we have generally followed the petitioaer's classification figures, 

we have in each instance considered any objectLons posed by the defendant. 

The Comission accepts the petittoner's classification of 350,000 

acres of the subject lands as crop lands. The figure is soundly based 

on recent agricultural statistics of the Montana corrntles containing 
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the fertile valleys of the subject lands most suitable for growing 

crops. In addition, it strikes us as obvious that the clear term 

llcrop land" is preferable to the larger and less specific classifications 

by the defendant: "grass land1' (921,138 acres), and "arable land" 

(611,605 acres). We are buttressed in our opinion that the total of 

1,532,743 acres classified by the defendant as grass land and arable 

land includes at least the 350,000 acres of crop land by the fact that 

counsel for the defendant also accepts the 350,000 acre classification. 

To consider the proposition of fairness, which we must and do at each 

turning point of the case, the Commission feels that it would be less 

than fair to take the 245,000 acre adjustment to stipulated total acreage, 

or any part of it, from the petitioner's 350,000 acre classification as 

the highest priced land, crop land. 

Now we come to the final classification of range land. Wc have 

accepted Mr. Saunderson's acreage classifications in all other categories, 

as we have shown above. We could find no sufficient reason, based on 

fact or evidence, to disagree with Mr. Saunderson's waste land classl-  

fication, though this was urged by counsel for the petitioner in his 

brief. 

The Canrmission is logically bound to apply the remainder of the 

adjustment to the stipulatf on between the parties, amounting to 245,000 

acres, to the range land category. Mr. ~aunderson's ''estimate" of 
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3,400,000 ac res  of range land i s  

t h i s  not i n  any c r i t i c i s m  of Nr. 

p rec i se ly  t h a t ,  an est imate.  We say 

Saunderson, but r a the r  t o  point  out  

t h a t  the  f i g u r e  on t h i s  type of land could be nothing more than an 

est imate.  The 3,400,000 acres  i s  what i s  l e f t  a f t e r  s u b t r a c t i n g  the  

well-founded f igures  f o r  the  o the r  ca tegor ies  ( fo res t ,  waste, and crop) 

from the  est imated t o t a l  of 12,300,000. The Commission f e e l s  t h a t  we, 

l i k e  M r .  Saunderson, must a r r i v e  a t  the range land acreage through 

e l iminat ion by analys is  of the  acreage of the o ther  land types,  a s  

s t a t e d  above. O r ,  t o  repeat ,  the re  seems no a l t e r n a t i v e  t o  t h e  app l i -  

ca t ion  of t h e  e n t i r e  245,000 ac re  adjustment, s t i l l  inescapable because 

of the  s t i p u l a t e d  t o t a l ,  t o  the  range land. Indeed, M r .  Saunderson 

, :-.& 3 himself s t a t e s  i n  h i s  repor t ,  i n  t h e  paragraph following h i s  ranch land 
,.:Y 

est imate,  t h a t  perhaps as much a s  h a l f  of the  timber land could have 

been regarded as range land concurrent with use for  timber production. 

I n  h i s  testimony, M r .  Saunderson described range land as a considerable  

acreage of  f o o t h i l l  land i n  t h e  lower reaches between t h e  v a l l e y s  and 

t h e  f o r e s t  land. The Commission c l a s s i f i e s  3,155,000 acres of t h e  sub- 

j e c t  lands as range land. 

The Commission c l a s s i f i e s  7,500,000 acres  of the  s u b j e c t  lands a s  

timber land; 1,000,000 ac res  a s  waste land; 3,155,000 a c r e s  a s  range 

land, and 350,000 ac res  as crop land. 

Large Sales  

The p e t i t i o n e r  o f fe red  t h e  d e t a i l s  of f i v e  l a rge  s a l e s  as  perhaps 

t h e  main f e a t u r e  of i t s  va lua t ion  evidence. These s a l e s ,  though a l l  
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large  as  compared with the usual 160-acre farm u n i t ,  vary g r e a t l y  i n  

s i z e ,  running from 16,000 t o  200,000 acres.  The f ive  s a l e s  took place 

from 20 t o  40 years a f t e r  the  Homestead Act of 1862, which made the  

sub jec t  lands pa r t  of the public  domain and r e s t r i c t e d  s a l e s  for  the  

most p a r t  t o  160-acre un i t s .  

One of the f i v e  s a l e s ,  the  Northern Pac i f i c  Railway Company s a l e  

t o  the  Big Blackfoot Mil l ing  Company, concerned land w i t h i n  the  s u b j e c t  

t r a c t .  The r a i l r o a d  entered i n t o  the  usual  in te res t -bea r ing  c o n t r a c t  

of s a l e ,  f i n a l l y  dated July  15, 1901, with Marcus Daly, a well-known 

dea le r  i n  r e a l  e s t a t e  i n  the  Missoula v a l l e y  area  and o the r  p a r t s  of  

the  s u b j e c t  lands. Daly had assigned h i s  i n t e r e s t  i n  the  con t rac t  t o  

-. 
t h e  Big Blackfoot Mil l ing  Company on February 9, 1899. The Big Blackfoot 

-. 
3 

.**- 
a r e a  was f i n a l l y  determined a t  approximately 148,770 ac res ,  and t h e  f i n a l  

s e l l i n g  p r i c e  of approximately $315,220.00 r e f l e c t e d  an average p r i c e  o f .  

$2.12 per  acre. The Big Blackfoot land was choice timber and range 

land w i t h i n  the  Clark Fork drainage area  and r i g h t  on the  Northern 

P a c i f i c  Railway. I n  M r .  Saunderson's opinion, the Big Blackfoot s a l e  

supports  a va lua t ion  of a d o l l a r  an ac re  f o r  a l l  the timber land i n  the  

s u b j e c t  t r a c t .  

The second l a rge  s a l e  of fered  by M r .  Saunderson, a r a i l r o a d  g r a n t  

s a l e  20 years  before Big Blackfoot, t r ans fe r red  149,010 ac res  of range 

and crop land i n  the  Palouse a rea  of Whitman County i n  e a s t e r n  Washington 

t o  the Oregon Improvement Company f o r  $387,427-09. Pres ident  V i l l a r d  
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of the Northern Paci f ic  a l s o  headed the Oregon Improvement Company. The 

land was sold  a t  $2.60 an acre ,  the f igure  a t  which the  Northern P a c i f i c  

priced a l l  i t s  grant  lands i n  the 1880's a s  a matter  of policy.  

There i s  no doubt tha t  the Oregon Improvement Company got  a l a r g e  

t r a c t  of choice range and crop land i n  t h i s  s a l e .  The Palouse land i s  

considered prime farm land, one of the  bes t  wheat-growing a r e a s  i n  t h e  

United S t a t e s .  M r .  Saunderson t e s t i f i e d  t h a t  the  country i n  and about 

Whitman County was developed e a r l i e r  than the  subject  lands. 

It was M r .  Saunderson's opinion t h a t  the  Oregon Improvement s a l e  

a t  $2.60 an  ac re  i n  1881 could reasonably be thought t o  r e f l e c t  $2.50 

and $1.40 an acre  respect ively  f o r  a l l  the  crop and range land (3,505,000 
- .  

- -. 
2 acres )  embraced by the subject  lands, A s  some kind of  a measure of  s t a -  
3 

_;= 
J 

b i l i t y ,  M r .  Saunderson introduced a graph with accompanying l i s t  of  

f igures  showing nat ional  p r i ce  l eve l s  from 1855 t o  1960. The graph and 

l i s t  i n d i c a t e  t h a t  the p r i ce  l eve l  f o r  the commodities chosen by t h e  

U. S. Bureau of Labor S t a t i s t i c s ,  without regard t o  changes i n  t h e  

commodities chosen and over-a l l  adjustments of the  p r i c e  l e v e l  mathe- 

mathical  ca lcu la t ions  from time t o  t i m e ,  was 39.7 i n  1859, 47.9 i n  1881 

(Oregon Improvement s a l e ) ,  and 35.9 i n  1901 (Big Blackfoot s a l e ) .  

We note  i n  passing t h a t  the two s a l e s  j u s t  discussed may be con- 

s ide red  t h e  chief  foundation for  M r ,  Saunderson's a p p r a i s a l  of 11,005,000 

ac res  of t h e  subject  lands; $2.50 an ac re  fo r  crop land; $1.40 an  a c r e  
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f o r  range land; and $1.00 an ac re  f o r  timber land. To be su re ,  he o f fe red  

th ree  o ther  la rge  s a l e s  i n  Canada, which w i l l  be discussed below; but  i t  

seems reasonable t o  suppose t h a t  the  o the r  s a l e s ,  the  supplementary 

approaches t o  value,  and most of M r .  Saunderson's o the r  testimony on value 

were o f fe red  f o r  the  purpose of corrobora t ing  values a l r eady  s e t  up i n  

h i s  s tudy of the  Big Blackfoot and Oregon Improvement s a l e s ,  

M r .  Saunderson s t a t e d  i n  h i s  r epor t  t h a t  he regarded such l a r g e  

s a l e s  a s  wholesale ones. He a l s o  thought t h a t ,  due t o  the  l e v e l s  of the  

Bureau of Labor S t a t i s t i c s  graph discussed above, comparable s a l e s  and 

o t h e r  market da ta  might be used throughout the  45 year  period of h i s  

a p p r a i s a l  s t u d i e s  without adjustment f o r  the  passage of  time. Aside 

- "3 
from the  f a c t  t h a t  the  graph i s  somewhat meaningless i n  and of i t s e l f  

-3 - f o r  t h e  measure of over -a l l  n a t i o n a l  p r i ces ,  there  i s  no p o s s i b i l i t y  of 

ignori'ng the  f a c t  t h a t  t h e r e  a c t u a l l y  e x i s t s  no "average" s t a t e .  It i s  

hard  t o  see how the  B.L.S. c h a r t  (which, inc iden ta l ly ,  has never r e f l e c t e d  

p r i c e s  f o r  land) can g ive  any i n s i g h t  a s  t o  t h e  value of r e a l  e s t a t e  i n  

Montana i n  1859. I n  addi t ion ,  M r .  Saunderson's impl ica t ion  of  s t a b i l i t y ,  

p o s s i b l y  over the  same 45 years  of wholesale p r i ces  f o r  t h e  b i g  s a l e s  

and t h e  t r a c t  i t s e l f  had r a t h e r  heavy going on cross-examination- 

Defendant 's counsel was a b l e  t o  he lp  M r .  Saunderson remember t h a t  i f  

t h e  p r i c e s  he constructed were reasonable because they were wholesale,  

they  would a l s o  be sub jec t  t o  c e r t a i n  c o s t s  t h a t  would a r i s e  when t h e  

buyer a t  M r .  Saunderson's wholesale p r i c e  sought t o  r e s e l l  a t  r e t a i l .  
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A few of the  charges tha t  M r .  Saunderson was able t o  remember, and fo r  

which he had made no allowance, were i n t e r e s t  charges on vas t  sums over 

a long span of years;  taxes over the  same period, possibly 45 years ,  

t h a t  i t  took to  dispose of the wholesale purchase a t  r e t a i l ;  fees t o  

r e a l  e s t a t e  agents f o r  d isposi t ion  of the portions so ld  a t  r e t a i l ;  

very s u b s t a n t i a l  sums needed fo r  surveying, the  cos t  of which would 

of course be borne by the s e l l e r ;  and very s u b s t a n t i a l  sub t rac t ions  

from t h e  land mass i t s e l f  fo r  public roads, school houses and var ious  

o ther  ~ u b l i c  buildings,  and large land grants  f o r  t r anspor ta t ion  o t h e r  

than ra i l roads .  

On t h e  whole, the Conrmission f inds  i t  more meaningful (than the  

g e n e r a l i t i e s  of the  B.L.S. averages and the  "wholesale" land concept) 

t o  note  some of the p e c u l i a r i t i e s  of the  s a l e s  themselves. The Big 

Blackfoot s a l e  took place more than 40 years a f t e r  1859. I n  t h a t  40 

years,  i r i t a l  changes had come t o  Western Montana. For example, t h e r e  

were no f a c i l i t i e s  a t  a l l  fo r  bulk t ranspor ta t ion  i n  1859. A t  t h e  time 

of t h e  Big Blackfoot sa le ,  which contained some of t h e  r i c h e s t  timber 

land i n  the subject  t r a c t ,  there was a r a i l road  i n  being, and the  Big 

Blackfoot property was r i g h t  on it. Another important t ransformation 

during the  more than 40 years was the development of Montana a s  t h e  

home of a major lumber industry; and there  had been no lumber indus t ry  

i n  Montana i n  1859. Beyond these obvious and decis ive  d i f fe rences  brought 

about by the  passage of 40 years, and assuming t h a t  bulk t r anspor ta t ion  

I J 
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f a c i l i t i e s  were excel lent  i n  the subjec t  t r a c t  and t h a t  the re  was a  

la rge  lumber indust ry  there i n  1859, we a r e  s t i l l  l e f t  with some doubt 

of the  wisdom of measuring the value of 7,500,000 ac res  of timber land 

by a  l a rge  f r a c t i o n  (about one-half) of the  p r i ce  of the  bes t  two per-  

cent  of  t h a t  acreage. We c a n ' t  he lp  but  th ink,  a s i d e  from t h e  f a c t s  of 

no t r anspor ta t ion  and no lumber indust ry ,  t h a t  a  good p a r t  of the  remain- 

ing  98 percent of the  timber land was worth a  l o t  l e s s  i n  1859 than one- 

ha l f  of  the  c o s t  of the  prime property s o l d  t o  Big Blackfoot. 

W e  now t u r n  t o  the  Oregon Improvement s a l e  of 149,010 ac res  i n  

Whitman County, Washington, f o r  $387,427.09, o r  $2.60 an acre .  S ince  

t h i s  was a  s a l e  of mixed range and crop land,  M r .  Saunderson f e l t  t h e  

1 -. 
-t s e l l i n g  p r i c e  might be r e f l e c t e d  as f a i r  market value o f  the  range and 

- 
crop lands  of  the  subjec t  t r a c t  a t  $1.40 an  a c r e  and $2.50 an a c r e  

r e spec t ive ly .  Here again, our remarks on t h e  wholesale p r i c e  concept 

and t h e  B.L.S. c h a r t ,  s e t  f o r t h  above, w i l l  apply. And here  aga in  we 

s h a l l  no t  d i scuss  these g e n e r a l i t i e s .  We s h a l l ,  a s  i n  the  Big Blackfoot' 

case,  conf ine  ourselves t o  the s p e c i f i c s  of  rhe s a l e  i n  quest ion.  

F i r s t  of  a l l ,  i t  seems t o  the  Commission t h a t  any resemblance 

between the  paice of the  Oregon Improvement s a l e  and f a i r  market va lue  

i s  merely coincidenta l .  There a r e  two reasons f o r  t h i s  view: (1) 
- - 

Pres ident  V i l l a r s  of the Northern P a c i f i c  so ld  the  land t o  Pres ident  

Villars of Oregon Improvement; and (2 )  t h e  per-acre p r i c e  of $2.60 was 

one d i c t a t e d ,  not by the contending forces  of a  f r e e  economy, but  r a t h e r  
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by the policy of Northern P a c i f i c  i n  the 1880's tha t  a11 r a i l r o a d  g ran t  

land sold by the ra i l road  was t o  be sold for  $2.60 an acre .  

Whatever q u a l i f i c a t i o n s  might have applied t o  the Oregon Improvement 

s a l e  i n  1881, i t  was sold  under what now would be considered an administered 

p r i c e ,  f u r t h e r  a f fec ted  by a  poss ib le  c o n f l i c t  of i n t e r e s t .  

The Washington s a l e  embraced a s  crop land the l a rge ,  f l a t  Palouse 

t r a c t ,  some of the bes t  crop land, notably wheat land, i n  the  United 

S t a t e s .  Further,  the  Whitman County lands were contiguous t o  a  r a i l r o a d  

almost f in ished,  something more than the  gleam i n  the  eye of Governor 

Stevens i n  1859. The s a l e  was i n  1881. The Northern P a c i f i c  was f in i shed  

i n  1883. To s e t  a  value on the  r a t h e r  i n d i f f e r e n t  a g r i c u l t u r a l  lands of 
t .-.. 

$ t h e  s u b j e c t  t r a c t  i n  1859 of 96 percent  of the  1881 s e l l i n g  p r i c e  of the 
--2 --- 

f i n e  a g r i c u l t u r a l  land i n  Whitman County, under the  very  d i f f e r e n t  c i r -  

cumstances brought about i n  t h e  passage of  more than 20 years,  seems t o  

t h e  Commission t o  s e t  t h a t  p r i c e  a t  an a l t i t u d e  t h a t  no s e l l e r  could have 

hoped t o  reach fo r  the  crop land i n  t h e  sub jec t  t r a c t  i n  1859. A s  f o r  . 

t h e  range land, M r .  Saunderson's r e f l e c t i o n  of $1.40 an  ac re ,  a  l i t t l e  

more than h a l f  the p r i c e  o f . t h e  Oregon Development land 22 years  l a t e r ,  

w a s  a l s o  too  high f o r  the  range land i n  the  f o o t h i l l s  of western Montana 

i n  1859. Actually, the r e a l  time span a s  d is t inguished from mere -- 

chronology, was more than 22 years;  for ,  a s  M r .  Saunderson t e s t i f i e d ,  

t h e  Washington land was su re ly  more developed i n  1859 or  1881 than the  

Montana land,  due no doubt t o  i t s  geographical pos i t ion ,  and t o  g r e a t e r  
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d e s i r a b i l i t y  and i n t r i n s i c  va lue  a s  land. Also, a s  we have heard s e v e r a l  

times i n  the  record Qf t h i s  case,  the f r e e  range system, l e g a l  i n  Montana 

i n  1859, a handicap not  s u f f e r e d  by the Washington s e l l e r  i n  1881, made 

range lands i n  t h e  s u b j e c t  t r a c t  a l l  but  worthless  a t  t h e  c r i t i c a l  da t e .  

The Commission i s  of t he  opinion t h a t  the  range and c rop  land o f  t h e  

s u b j e c t  t r a c t  could have been purchased f o r  a small  f r a c t i o n  of  t h e  $2.50 

and $1.40 p r i ce s  s e t  by M r .  Saunderson i n  a s a l e  of t h e  s u b j e c t  lands  i n  

1859. 

The remaining t h r e e  l a r g e  s a l e s  o f f e red  by M r .  Saunderson were i n  

A lbe r t a ,  Canada, g e n e r a l l y  n o r t h  of t he  s u b j e c t  lands.  Two of  t h e s e  

s a l e s  were not  l a r g e  i n  comparison wi th  Big Blackfoot o r  Oregon Improve- 

I . ,- -. ment, bu t  may be c l a s s i f i e d  a s  l a r g e  i n  r e l a t i o n  t o  t h e  u s u a l  160-acre 

l i m i t a t i o n  on s a l e s  of United S t a t e s  publ ic  lands.  

The f i r s t  Canadian s a l e  we consider  i s  one of  16,000 a c r e s  by t h e  

government t o  t h e  Cochrane Ranch Company a t  $2.25 an  a c r e  o f  Crown lands  

which h a  been under l e a s e  t o  the buyer. The 16,000 a c r e  tract w a s  about  

1 2  m i l e s  no r th  of t he  American-Canadian border. The c h a r a c t e r  o f  t h e  

l a n d  was i n  t he  main f o o t h i l l  grassland,  o r  range land,  w i t h  t imber  

s t a n d s  on i t s  h igher  s lopes .  This  s a l e  was i n  May, 1895, 36 y e a r s  a f t e r  

1859. M r .  Saunderson o f f e r e d  i t  a s  a reasonable b a s i s  f o r  a comparable 

v a l u a t i o n  of  t he  range lands (lower mountain lands)  of  t h e  s u b j e c t  a r e a  

i n  1859; o r ,  i n  o t h e r  words, a kind of cor robora t ion  of  t h e  $1.40 p r i c e  

f o r  range land i n  t h e  s u b j e c t  t r a c t ,  which he had a l r e a d y  a r r i v e d  a t  
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from the Whitman County sa le .  The land was about 20 mi les  south of the 

Canadian Pac i f i c  Railroad r i g h t  of way. 

Although M r .  Saunderson t e s t i f i e d  t h a t  t h e r e  i s  a time l ag  i n  the  

Canadian economy a s  compared with ours, the f a c t  seems t o  be t h a t  the  

time l ag  was the other way around i n  1859, due i n  g r e a t  p a r t  t o  the  

f a c t  t h a t  Alberta had an organized government i n  1859 (and a much b e t t e r  

organized one i n  1895) than did  Montana i n  1859. 

M r .  Saunderson offered a second Alberta s a l e  i n  1896 by the  

Alberta Railway and Coal Company t o  James A. Cunningham a t  one d o l l a r  

an acre.  This again was range land, and again  M r .  Saunderson thought 

i t  comparable t o  the  range land i n  western Montana. O r ,  a s  i n  the  

Cochrane s a l e ,  i t  may be sa id  t h a t  M r .  Saunderson o f f e r e d  t h e  Cunningham 

s a l e  a s  another general corroborat ion of t h e  $1.40 an  a c r e  p r i c e  he had 

f ixed f o r  range land i n  the sub jec t  t r a c t .  The observations we made on 

governmental organizat ion and economic time lag ,  proximity t o  the  Canadian 

P a c i f i c  Railroad r i g h t  of way, and the  l a t e  d a t e  of t h e  Cochrane s a l e ,  

seem equa l ly  appl icable  t o  the Cunningham s a l e .  

The l a r g e s t  Canadian s a l e ,  i f  i t  was a s a l e ,  was based on a condi- 

t i o n a l  agreement between the  Alberta Railway and I r r i g a t i o n  Company and 

J e s s e  Knight i n  July ,  1901, more than 42 years  a f t e r  March 1859. M r .  

Saunderson c l a s s i f i e d  the land, a s  he d id  t h a t  of h i s  o t h e r  Canadian s a l e s ,  

a s  range land;  but there i s  a difference.  The p r i c e  mentioned i n  M r .  

Saunderson!~ repor t  was $2.00 an acre ,  and t h e  con t rac t  appears t o  have 

been f o r  200,000 acres.  I n  h i s  testimony M r .  Saunderson expanded a b i t :  

b 



1 6  Ind. C1.  Corn. 1 
-- 

h i s  information on the t ransact ion,  which he believed concerned land 

nor th  of the  town of Shelby and a t  about the same l a t i t u d e  as the 

Cunningham s a l e ,  was from two books, The J e s s e  Knight Family and - The 

Gaits, Father and Son, which "indicated" $1.50 an acre .  There was no 

considera t ion mentioned i n  the deed. As we mentioned above, there  i s  

some doubt whether t h i s  was a  s a l e ,  and a l s o  some doubt a s  t o  the con- 

s i d e r a t i o n .  Like the t ransact ion and considera t ion M r .  Saunderson 

repor ted  h i s  opinion based on them i s  a l s o  l e s s  than firm. Although 

M r .  Saunderson, a s  we have sa id ,  had ext rac ted  h i s  land p r ices  from the  

Big Blackfoot and Oregon Improvement s a l e s ,  he r e l i e d  on the  Knight matter  

t o  e s c a l a t e  h i s  range land value t o  $1.50 an acre.  We have explained i n  

. - -- 3 d e t a i l  our reasons fo r  doubt t h a t  Big Blackfoot and Oregon Improvement 

.$' 
:- - % j u s t i f i e d  anything l i k e  the  values Mr .  Saunderson put i n  the  s u b j e c t  

lands.  We c e r t a i n l y  do not  see  any reason t o  change t h a t  opinion because 

of M r .  Saunderson's reading i n  the  Knight case. 

W e  a r e  discussing land i n  western Montana i n  1859. Montana i n  1859 

was a remote and almost i s o l a t e d  p a r t  of t h e  Washington T e r r i t o r y ,  and 

had no government of i t s  own of any kind before 1864 when the  Montana 

T e r r i t o r y  was established.  Indeed, the re  was no e f f e c t i v e  p o l i t i c a l  

s t r u c t u r e  u n t i l  1889. Montana became the f o r t y - f i r s t  s t a t e  t h a t  year .  

A s  w e  s t a t e d  i n  our discussion of the  Cochrane s a l e  above, Alber ta  had 

an  organized government a s  a  D i s t r i c t  of the  Northwest T e r r i t o r i e s  i n  

1859. And by the time of the Canadian s a l e s  used by M r .  Saunderson, 
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Alber ta  was a  thoroughly organized ~ o l i t i c a l  e n t i t y ,  t o  become formal ly  

a  Province of  the  Dominion o f  Canada only four  years  a f t e r  t h e  J e s s e  

Knight t r a n s a c t i o n  i n  1905. 

The defendant was unable,  as was the  p e t i t i o n e r  (except  f o r  Big 

Blackfoot)  t o  f i nd  any l a rge  s a l e  w i th in  t h e  sub jec t  lands .  The defendant  

d i d  f ind  what appears t o  be a  l a r g e  s a l e  i n  t he  Utah T e r r i t o r y ,  a l t hough  

t h e  evidence of  an  a c t u a l  s a l e  i s  shaky. The t r a n s a c t i o n  d id ,  however, 

concern land s i t u a t e d  i n  t h e  same type of undeveloped economy as Montana 

i n  1859, and t h e  t r ansac t ion  took p lace ,  no t  l a t e r  (as  was t h e  c a s e  w i t h  

s a l e s  o f f e r e d  by the  p e t i t i o n e r ) ,  but  a c t u a l l y  t h r e e  y e a r s  e a r l i e r ,  i n  

1856 M r .  Fenton t e s t i f i e d ,  and h i s  evidence bears  him o u t ,  t h a t  he  con- 

f i ned  himself  t o  mat te rs ,  comparable s a l e s  f o r  t he  most p a r t ,  t h a t  a 

buyer would a c t u a l l y  know of i n  1859. 

On December 23, 1856, a  deed w a s  recorded pu rpor t ed ly  t r a n s f e r r i n g  

a  t r a c t  o f  about  1?,600,000 ac re s  i n  Sanpete County, T e r r i b r y  of  Utah. 

The g r a n t o r  was Siegerouch, o r  Arrowpine; and t h e  g ran tee  was Brigham 

Young, Trus tee .  The s t a t e d  cons ide ra t ion  was $155,000.00, o r  about  

n i n e  c e n t s  ($0.088+) a n  acre.  M r .  Fenton was of t h e  op in ion  t h a t  t h e  

$155,000.00 p r i c e  was probably a  r e f l e c t i o n  of  the  i n t r i n s i c  v a l u e  o f  

c e r t a i n  r e l a t i v e l y  small  a r eas  where water  and forage were p l e n t i f u l  

and acces s  no t  d i f f i c u l t .  H e  may have f e l t  t h a t  t h e  n ine-cent  ave rage  

a c r e  p r i c e ,  based on bu t  a  small  p a r t  of t h e  Utah land,  confirmed h i s  

own opin ion  t h a t  almost 8,000,000 a c r e s  of  t h e  s u b j e c t  lands  was, l i k e  

most of t h e  Utah t r a c t ,  r e a l l y  waste land i n  1859. 
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The defendant o f f e r e d  another  Utah s a l e  of t he  l a r g e  ca tegory  i n  

the  Utah T e r r i t o r y  i n  1856. A copy of  t h e  deed was found i n  t hc  pamphlet 

"Division of Land i n  Pioneer Days" (as was t h e  Brigham Young s a l e  

d iscussed  above).  According t o  the  source,  256,000 a c r e s  were s o l d  fo r  

$8,000.00 on August 3 ,  1855, by James Bridger  and Louis Vasquez t o  t h e  

Mormon Church. The t r a n s f e r  included unspec i f i ed  pe r sona l  proper ty .  

The sou rce  i n d i c a t e s  some doubt of t h e  v a l i d i t y  of t h e  t i t l e  of t he  

g ran to r s .  On t h e  o t h e r  hand, t he  ve ry  f a c t  t h a t  such a t r a n s f e r  took 

p l ace  i s  evidence t h a t  t he  Mormon Church accepted  t h e  v a l i d i t y  of t h e  

Bridger-Vasquez t i t l e ;  and t h e  Mormon Church was n o t  known f o r  any 

weakness i n  bus iness  a f f a i r s .  Furthermore, t h e  same a s t u t e  g r a n t e e ,  

1 as w e l l  a s  t h e  g r a n t o r s ,  must have thought t h a t  t h e  p r i c e  o f  t h r e e  3 
-- 

&- 

c e n t s  a n  a c r e  f o r  a l a r g e  t r a c t  of wi ld  and mountainous Utah l and  was 

adequate  i n  t h e  Utah of t he  1850's.  The same ma-y be s a i d  o f  t h e  p a r t i e s  

t o  t h e  Sanpete  County s a l e ,  of broadly s i m i l a r  l and  t h e  same y e a r  i n  

t h e  s a m e  gene ra l  a r e a  a t  n ine  c e n t s  an  ac re .  

A t h i r d  i n d i c a t i o n  of a l a r g e  s a l e  t o  Mormon g r a n t e e s  was o f f e r e d  

by t h e  defendant  i n  t h e  form of a l e t t e r  from Amasa Lyman t o  Mormor. 

P r e s i d e n t  Richards.  The l a t t e r  t o l d  of t h e  proposed purchase  i n  1851 

of  80,000 a c r e s  a t  about  ninety-seven c e n t s  an  a c r e  o r  100,000 a c r e s  

a t  about  seventy-e ight  cen t s  an ac re ,  from t h e  Wil l iams Ranch i n  San 

Be;rnardino, C a l i f o r n i a .  The defendant  o f f e r e d  ev idence  of r e s a l e  of  
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25,000 acres  o f  t h i s  land i n  1858 f o r  $18,000.00 ($0.72 an a c r e )  t o  

ext inguish the mortgage. Without  pretending t o  absola te  accuracy i n  

the mat ter ,  as  indeed the  defendant did not ,  the p robab i l i ty  seems 

s t rong t h a t  the l a r g e r  t r a c t  was the  one purchased. I f  t h i s  be the  

case,  a s  i t  seems t o  us i t  i s ,  the  necessary conclusion is  t h a t  t h e r e  , 

was f i n e  range and crop land ava i l ab le  i n  la rge  t r a c t s ,  s i t u a t e d  i n  a  

more moderate cl imate than Montana, even before 1859, a t  l e s s  than 

e ighty  cents  an acre.  This i s  c e r t a i n l y  somewhat l e s s  than the  $1.40 

an ac re  f o r  range land, and the  $2.50 an a c r e  for  crop land, t h a t  M r .  

Saunderson was able  t o  j u s t i f y  t o  himself due t o  the  Big Blackfoot 

and Oregon Improvement s a l e s .  

-? Small Sa les  4 
2 

-= The only pre-1859 s a l e  wi th in  the  sub jec t  lands w ~ s  t h a t  of t h e  

S t .  Mary's Mission t o  Major John Owen i n  1850. It appears t h s t  even 

Major Owen, who was t h e  only es t ab l i shed  s e t t l e r  i n  the  Flathead 

(subjec t )  lands,  occupied h i s  land without the  benef i t  of t i t l e .  He 

w a s  p u t  t o  g r e a t  t rouble  about 20 years a f t e r  1859 t o  t r y  t o  p e r f e c t  

h i s  t i t l e  a f t e r  s e t t l e r s  began t o  a r r i v e  i n  numbers and a f t e r  the  sudden 

l i f e  and the  beginning of the slow death of the  Montana gold strLke.  The 

evidence i s  cont radic tory  as  t o  whether Major Owen bought (a)  t h e  miss ion  

land,  o r  (b) only the  improvements. The g rea te r  p robab i l i ty  seems t o  be 

t h a t  he bought only the  improvements, for  the good reason t h a t  the  g r a n t o r  

Mission had, t o  say the  l e a s t ,  a  dubious t i t l e  t o  the land. I n  any case ,  

h i s  purchase p r i ce  ($250.00) i n  1850 i s  not much help i n  va lua t ion  of  
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the  land a s  land, because i t  c e r t a i n l y  inc luded ,  even i f  i t  was n o t  

l imi t ed  t o ,  a l l  t he  bui ld ings  and personal  proper ty  he r ece ived .  

There was, then,  no evidence of small  s a l e s  i n  t h e  s u b j e c t  lands 

i n  1859 o r  any year  near  1859. S ince  both a p p r a i s e r s  f e l t  t h a t  a 

s tudy  of small  s a l e s  was necessary  t o  a f u l l  coverage of  t h e i r  r e -  

s p e c t i v e  assignments,  both decided on s t u d i e s  of such s a l e s .  

M r .  Saunderson o f f e r e d  index s a l e s  from t h e  time r eco rd ing  began 

i n  t h e  v a l l e y  count ies  of t h e  s u b j e c t  lands. It should be noted  t h a t  

though the  s a l e s  o f f e r e d  i n  evidence always have a d a t e  a f t e r  r eco rd ing  

began i n  t he  p a r t i c u l a r  county, t h a t  d a t e  i s  the  d a t e  o f  r eco rd ing ,  and 

a s  l i k e l y  a s  no t  t he  s a l e  took p l ace  be fo re  any records  were k e p t  o r  any 

' . surveys  made. I n  o t h e r  wex-ds, t he  fol lowing d i scuss ion  o f  l and  s a l e s ,  : 
wi th  t h e  except ion  of those i n  t h e  l a t e  1880's and a f t e r ,  show o n l y  

(assuming t h a t  t h e  s t a t e d  cons ide ra t ion  was a c t u a l l y  pa id )  what some 

buyer was w i l l i n g  t o  pay f o r  smal l  t r a c t s  o f  choice v a l l e y  l and  on o r  

be fo re  t h e  d a t e s  t he  s a l e s  were recorded. The smal l  farm s a l e s  a p p r a i s a l s ,  

o r  l e a s e s  i n  evidence were i n  Missoula,  Flathead,  Deer Lodge, and Rava l l i  

( B i t t e r r o o t  Val ley)  Counties.  

It i s  n o t  s e r i o u s l y  d isputed  by e i t h e r  p a r t y  i n  t h i s  c a s e  t h a t  t h e  

rough, undeveloped s t a t e  of t he  s u b j e c t  lands i n  1859, and f o r  many yea r s  
- .. 

t h e r e a f t e r ,  would make any p a r t  o f  t h e  lands,  wi th  t h e  excep t ion  of  t h e  

extremely smal l  acreage i n  t he  f e r t i l e  v a l l e y s  around Missoula,  something 

l e s s  than  tempting t o  a prospec t ive  purchaser .  

. 



The petc t ioner  furnished the d e t a i l s  of 27 s a l e s  i n  Y?ssoula County 

tacalLcg 2,330 acres  s f  unsurvzyed land, mostly L n  t r a c t s  of aboct  160 

acres w!~?re acreas? W A S  s t a t e d ,  dati;--g from i 8 6 9  tc 1876. The coxsider-  

a t i o n  f o r  a quar ter  sez t iox ,  when more :ha> merely norriinal, w a s  f r o m  

$75.00 ($0.47 a3 acre)  to  $12,000.00 ($75.00 an ac re ) .  F o r  a h e r t e r  

und&rstszdizg of the situation, i t  may be weli  to  e l imica te  these  Cwo 

extrenes,  s ince  they a r e  out  of l i n e  with the  o the r  25 s a l e s .  Save f o r  

the highesz acd lowest s a l e  p r i c e s  then, the  qaa r te r  sec t ions  sold  a t  

$G00-00 ($2.50 an acre)  to  $1500 ($9.37 an a c r e ) ,  wi th  a medFan p r i c e  of 

$503.00 4S3.I.2 an acre.) 

Also f ~ m i s h e d  by the p e t i t i o n e r  were the  d z t a i l s  of s a l e s  of surveyed 

l a d .  Ln Wssoula  Coucty there  were 20 s a l e s ,  a t o t a l  of 3200 ac res ,  from 
I- . . 

X 
- 3 1869 to 1874. =ese were a l l  quar ter  sec t iozs ,  and they were pr iced  f r o n  

-9 
$100.00 ($0.63 ar acre)  to  $1500.00 ($9.40 an  acre) ,  o r  a t  an a- erase 

pr fce  cf  $3.75 an ac re  and a median p r i c e  of $3.12 an ac re .  Also i n  

Vlissoula Co~ri ty  therz  were 15 s a l e s  by the Northern P a c i f i c  Railway 

Company f r o n  1885 t o  1889, wi th  a t o t a l  a rea  of 4,853 acres .  Of csurse 

these were selectad t r a c t s  on c r  near the ra i l road .  Areas va r ied  from 

160 to  560 acres ;  and the prices var ied  f r ~ m  $2.00 t o  $6.00 an ac re .  The 

aversge p2r-acre p r i z e  was $3.25. The nredian per-acre p r i c e  was $2.00, 

In  Flathead C o r ~ t y ,  there  w e r e  appra i sa l s  of 57 ailoZnrents embracing 

zighty-one 40-acre t r a c t s  maktng a t o t a l  of 3,240 acres  patented Zo nem- 

bers of the  Flathead Tribe. The appra isa ls  were by a s p e c i a l  agent  of 

the Secre tary  of the InEerior. The appraised land was wi th in  t h e  
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S t e v e n s v i l l e  Township. Some of t he  appra ised  u n i t s  had r i c h  s o i l s ,  

o t h e r s  were bar ren ;  some had good timber s t a n d s ,  o t h e r s  had no t imber;  

and some had ample warer supply w h i l e  o t h e r s  were a r i d .  B u t  the a p p r a i s a l s  

were made i n  1890, and a l l  had one f avorab le  c h a r a c t e r i s t i c ,  unknown i n  

1859: they were a l l  cont iguous t o  r a i l r o a d  o r  good pub l i c  road t r a n s -  

p o r t a t i o n .  The a p p r a i s a l s  were made i n  accordance w i t h  t h e  d i r e c t i o n  of 

t h e  Ufiited S t a t e s  Congress, expressed i n  t h e  Act of  March 2,  1889 (25 

S t a t .  871), t o  sell the  l and  qu ick ly  a t  good p r i c e s ,  a s  d i s t i n g u i s h e d  

from a  h ighe r  p r i c e  t h a t  t h e  l and  might b r i n g  were i t  n o t  f o r  t h e  admo- 

n i t i o n  t o  s e l l  i t  quickly.  To p u t  i t  d i f f e r e n t l y ,  the s p e c i a l  a g e n t  

app ra i sed  t h e s e  u n i t s  a t  p r i c e s  which he be l ieved  the s e t t l e r s  could  

, _  -.. a f f o r d ,  r a t h e r  than a t  t h e  h i g h e s t  p o s s i b l e  s e l l i n g  p r i ce .  The r e s u l t s  

v - - of  t h e  a p p r a i s a l s  were per -acre  p r i c e s  from $5.00 t o  $20.00. 

Mr .  Saunderson a l s o  provided d e t a i l s  o f  50 land  l e a s e s  i n  1892 i n  

F la thead  County. The l e a s e s  embraced a  t o t a l  of s l i g h t l y  more than  

8377 a c r e s  of  good farm l and  (mostly i n  160-acre u n i t s )  w i t h  e x c e l l e n t  

t r a n s p o r t a t i o n  f a c i l i t i e s ,  The t o t a l  of t h e  annual l e a s e s  of  t h e  8377 

a c r e s  was $5580.39, an  average  of $0.67 an acre .  The p r i e e  range  o f  

t h e  l e a s e s  w a s  from $20.00 ($0.13 an  a c r e )  t o  $176.00 ($1.10 a n  a c r e ) .  

The median f i g u r e  on t h e  l e a s e s  was $120.00 ($0.69 an a c r e ) ,  W e  have 

s t u d i e d  t h e s e  l e a s e s  and M r .  Saunderson's c a p i t a l i z a t i o n  of  them, a s  

w e  have smal l  s a l e s  many yea r s  a f t e r  1859, because they were w i t h i n  t h e  

s u b j e c t  lands .  A s  t o  t he  l e a s e s ,  whatever may have motivated them, t h e r e  

i s  no doubt t h a t  t he  one v i t a l  element of a  l e a s e ,  t he  l e s s e e ,  was a b s e n t  
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i n  1859. There were c e r t a i n l y  no l e s s e e s ,  o r  p o t e n t i a l  ones,  t o  be found 

ix t he  s u b j e c t  lands  i n  1859; and hence the re  was no demand f o r  r e n t a l  

land i n  1859. 

M r .  Saunderson furnished d e t a i l s  o i  1 7  s a l e s  of t h e  per iod ,  1865-1873 

i n  Deer Lodge County. One was a b i t  over 151 ac re s ,  and a l l  t he  r e s t  were 

160 a c r e s .  The t o t a l  area,  2711 ac re s ,  so ld  f o r  $8,115.00. The p r i c e  

range of  the  u n i t  s a l e s  var ied  from $100.00 (about $0.69 an a c r e )  t o  

$1200.00 (about $8.25 an a c r e ) .  The average p r i c e  was $3.06 an a c r e ,  

and t h e  median p r i c s  was $3.12 an ac re .  

There were a l s o  14  r a i l r o a d  s a l e s  i n  Deer Lodge County between 1883 

(when t h e  Norrhern P a c i f i c  was completed) and 1889. These r a i l r o a d  s a l e s  

embraced a r e a s  vary ing  from 160 a c r e s  t o  2,080 ac re s ,  a t  p r i c e s  p e r  a c r e  
. . -. 

A- 

$ from $1.00 t o  $4.75, The t o t a l  a r e a  of t h e  14 t r a c t s  was 9,237.73 a c r e s ,  
..r 

- :F 
% .%- 

and t h e  t o t a l  p r i c e  $27,421.32. The average s a l e  p r i c e  was $2.97 an 

ac re .  me median per-acre p r i c e  was $3.00. 

M r .  S a u ~ d e r s o n  a l s o  gave t h e  d e t a i l s  of  17 s a l e s  by Yfircus Daly i n  

t h e  p o l i t i c a l  subdiv is ion  o f  the  B i t t e r r o o c  Valley known as R a v a l l i  ~ o u a t y ,  

nea r  Hamilton; Ykntana. M r .  Daly, whom we had occas ion  t o  mentioa i n  

o m  re fe rences  t o  t he  Big Blackfoot Mi l l ing  Company s a l e ,  was t o  some 

e x t e n t  a b l e  2o f i n d  a l e g a l  s t ratagem which widened sorcewhat t h e  160- 

a c r e  r e s t r i c t i o n  of pabf ic  land s a l e s :  t h e  purchase by himself ,  h i s  

employees, or h i s  f r i ends  of ad jo in ing  t r a c t s  of 160 a c r e s  o r  l e s s  and 

combining seve ra l  of such purchases i n t o  an i n t e g r a t e d  whole, Some o f  

ad t o t a l  S .  Marcus t h e  17  Rava l l i  Couzty s a l e s  were of  such in t eg ra t ,  
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Daly ,  a s  our  f u r t h e r  comment w i l l  s e t  f o r t h ,  had a s u r e  i n s t i n c t  f o r  

f i n d i n g  under 160-acre u n i t s  of p o t e n t i a l l y  h i g h  i n t r i n s i c  pe r  a c r e  

value,  and assembling over 160-acre combinations of h i g h  per -acre  

i n t r i n s i c  va lue  i n  cont ravent ion  of  t h e  acreage  l i m i t a t i o n s  envisaged 

by t h e  pre-emption and homestead laws. The 17  Marcus Daly s a l e s  

t o t a l e d  a b i t  over  3,255 a c r e s ,  and h i s  t o t a l  s e l l i n g  p r i c e  was 

$55,050.00. H i s  lowest  pe r  a c r e  s e l l i n g  p r i c e  was $2.50; h i s  h i g h e s t ,  

$40.00; h i s  average,  $16.91; and h i s  median s a l e  p r i c e  was $10.00. 

By way o f  comment on Mr. ~ a u n d e r s o n ' s  c o l l e c t i o n  of  small s a l e s  

i n  t h e  s u b j e c t  lands ,  w e  quote him a t  page 64 of  h i s  r epo r t :  "The 

sea rch  o f  k n t a n a  County Clerk and Recorders o f f i c e s  y i e lded  most ly  

I --- small s a l e s  t h a t  a r e  n o t  i n d i c a t i v e  of  e a r l y  va lues  of l a r g e  ac reages  

' p 
- -- --.=- 

o f  undeveloped lands." And, a s  he  t e s t i f i e d  a t  page 397 of  t h e  

T r a n s c r i p t ,  a f t e r  s t a t i n g  t h a t  most o f  t h e  index s a l e s  inc luded  

b u i l d i n g s  and o t h e r  improvements: "I have n o t  r e l i e d  on them i n  any 

impor tan t  way i n  support  o f  my a p p r a i s a l  process." 

These smal l  s a l e s ,  i nc lud ing  t h e  F la thead  County l e a s e s ,  comprised 

about  37,200 ac re s ,  l e s s  than  one- th i rd  of one pe rcen t  of  t h e  s u b j e c t  

l a n d s  (.32%), though they w e r e  i n  many c a s e s  s e l e c t e d  from l a n d  which 

had enjoyed more than 40 years  of  development a f t e r  1859. The Com- 

miss ion  ag rees  t h a t  they l end  l i t t l e  suppor t  t o  h i s  a p p r a i s a l  p r o c e s s  

and l i t t l e  co r robora t ion  t o  t h e  per -acre  p r i c e s  Mr. Saunderson had 

a l r e a d y  e x t r a c t e d  from t h e  Big Blackfoot  and Oregon Improvement s a l e s .  
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AS we remrked above, the re  had been no s a l e s  i n  the  sub jec t  

lands Ln 1859. So f"ir. Sauzderson, i n  search of s a l e s ,  departed f r m  

th? e t h e r  haad, f e l t  r e s t r i c t e d  a s  t o  time i n  h i s  s a l e s  research  t o  

1859 o r  e a r l i e r ;  but  he, too, i n  order  t o  f ind  any s a l e s  a s  a  research  

base, had t o  break away from 1859 Moatana: . i n  Yc,   en ton's case ,  t h e  

depar ture  was i n  distance,  sometimes many hundreds of miles,  from the  

sub jec t  lands.  

YE. Featon studied a g r e a t  number of s a l e s  of publ ic  lands i n  the  

f i r s t  ha l f  of 1859. The s a l e s  took p lace  throughoat the  c e n t r a l  and 

western a feas  of  the  k i t e d  S t a t e s ,  and i n  o the r  sec t ions  of che 

couxtry. These s a l e s  were f o r   he g r e a t  p a r t  i n  quar t e r  sec t ions :  

bu t  th? baysrs, wi th  the  help of f r i ends  o r  relati-:es, u s s a l l y  xianaged 

t o  checkerbaard the  area. The typ ica l  case then revea l s  a  buy2.r who 

paid  f o r  160 a c r e s  enjoying and using not ozly  t h a t  bz t  a  good p a r t  of 

a l l  the Lats on four s ides  of h i s  land f o r  f r e e  grazing o r  even f r e e  

a g r i c c l c u r a l  use. He s tudied the  s a l e s  of a h c :  2,000,000 a c r e s  i n  the 

f i r s t  h a l f  of  1859 ranging from Flor ida  t o  hrebraska, and wesrward t o  

the  P a c i f i c .  He f e l t  t h a t ,  by combining the  s t s t F s t i c s  of a l l  t hese  

s a f e s ,  he eocld hope to  e s t a b l i s h  an aszca l ,  f ac tua l ,  contemporary s a l e s  

s t a t i s r l c a l  b a s i s  f o r - a n  opinion on the  value  of crop and raage a r e a s  

of the  s u b j e c t  lands. He ext rac ted  the  a c t u a l  s a l e s  of 2,080,798 a c r e s  

of  p u b l i c  l ands  f o r  $1,031,896.00, a t  an average p r i c e  of about f i f t y  

c e n 3  a 3  a c r e  ($0.4995). Ee was of the   pinion t h a t  the  f i f t y - c e ~ t  p r i c e  
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was the  average upper l i m i t  t h a t  the purchaser of t he  s u b j e c t  l ands  

C O U ~ C !  hope t o  r e a l i z e  f r o m  the r e s a l e  of the  a g r i c u l t u r a l  u s e f u l  

po r t ion  of t he  sub jec t  lands .  

Supplementarv c a l c u l a t i o n s  

The C o m i s s i o n  f e e l s  t h a t  most of the p e t i t i o n e r ' s  case ,  once a c r e  

p r i c e s  had been e x t r a c t e d  based on the  Big Blackfoot and Oregon Improve- 

mext s a l e s ,  was supplemental to  them, o r  cor robora t ion ,  r e a l l y  secondary 

t o  those  two l a r g e  t r ansac t ions .  But Mr .  Saunderson himself  seems t o  

o f f e r  o t h e r  c a l c u l a t i o n s  a s  supplemental, and we s h a l l  d i s c u s s  t hose  i n  

some d e t a i l  now. 

It w i l l  be  remembered t h a t  M r .  Saunderson fu rn i shed  t h e  Commission 

a -  d e t a i l s  of  50 l e a s e s  i n  Flathead County: r e n t a l  o f  about  8377 a c r e s  i n  
i 's 

- .- --. 1892 a t  $5,580.39 a  year.  Cap i t a l i zed  a t  8%, t h e s e  r e n ~ a l s  gave Mr. 

Saunderson a per-acre f i g u r e  of $5.50. Admittedly, t h i s  l a n d  was i n  

u n i t s  of  s n a l l  acreage,  was some of  t he  b e s t  land i n  t h e  e n t i r e  s u b j e c t  

t r a c t ,  had good t r a n s p o r t a t i o n  immediately convenient ,  and t h e  r e n t a l s  

w e r e  over  30 yea r s  l a t e r  than 1859. With a l l  t h i s  i n  mind, Mr.Saunderso~ 

thought  t h e  $5.50 should be halved, and was of t h e  opin ion  t h a t  t h e  

r e s u l t a n t  $2.75 an a c r e  was some j u s t i f i c a t i o n  f o r  t h e  $2.50 a n  a c r e  

be allotted t o  crop lands .  The Commission takes due n o t e  o f  t h i s  argu- 

ment; bu t  w e  a r e  more impressed by M r .    en ton's: There was a b s o l u t e l y  

no market f o r  land  r e n t a l  i n  1859. It would n o t  be too much t o  s ay  t h a t  

t h e  Commission i s  of t he  opinion t h a t  t h i s  r e n t a l  evidence i n  1892 i s  

somewhat i r r e l e v a n t  i n  dec id ing  the  va lue  of t he  s u b j e c t  l a n d s  i n  1859. 



k. Sau:derssn aad h i s  a s soc ia tes  a l s o  made a c a l c u l a t i o n  of the  

?~rnb2r of c a t t l s  s u a ~ s r t a b l e  - - cn the range lands ,  n-aking adjust-rn2nts 

f o r  i:.abiliry 5 3  support c a t t l e  i n  Ksntaaa f o r  p a r t  o f  the  year  b-cause 

of the  r igorous climate. H i s  f i g u r e  here  was 151,078 head of c a t t l e  COW 

year  I c ~ g  ( E L ) :  t h a t  is ,  the  mathematical equivalent  of 151,078 the  

e n c i r z  year a f t e r  adjustmexts. This i s ,  of course, t h e o r e t i c a l ,  a s  i s  

h i s  $30 f i g u r e  per  CYL. Nevertheless, M r .  Saunderson appl ied  t h e  $30 

f i g ~ r e  t o  tke  CYL 15:,078 f igure ,  and produced a t h e o r e t i c a l  t o t a l  of 

$4,532,340.00 f o r  the  range land,  a s  corrobora t ion  of  h i s  $4,760,000.00 

f i g c r e  a l ready a r r ived  a t  by pu t t ing  $1.40 on the  range laid (ex t rac ted  

frorc rho, Oregsa Improvzment s a l e )  and app l i ed  t o  h i s  e a r l y  e s t imare  of  

3,403,OCO a c r e s  of t3z range land (siace a d j u s ~ e d  t o  3,155,000 a c r e s ,  
5 
-$ a s  w- have explained i n  d e t a i l  above). Once again  w e  have du iy  ncted  - -.- 

rhe mrhod  azd rhe mechanics of t h i s  CYL theory a s  app l i ed  t o  t h a t  

p a r t  of the  sub jec t  t r a c t  M r .  Sau2derson c l a s s i f i e d  a s  range l a d ;  buz, 

hera agai3, wz a r e  ir.?ressed by Mr. ~ e n t o l ' s  counter  argument: due t o  t h e  

f r z e  range system, t5ere was absolute ly  no demand f o r  range l and  a s  such; 

t h e r e  was na d e m l d  f o r  c a t t l e  i n  anythl2g l i k e  tbe  scope cf mors than 

150,000; azZ, eve2 i f  t h r e  were, f o r  thn sake of  argument, dsna2d f m  

a l a r g e  acreage of rarge  Land and a l a r g e  n-mber of  c a t t l e ,  eve2 a s  l a r g e  

a s  150,00C, 5-12 indu5i ta5le  f a c ~  r e m l n s  t h a t  &ere w e r e  r ~ o  t r a z s p o r t a t i o n  

f a c i l i t i e s  f o r  azy cons5derable nuabzr of c a t t l e  i n  o r  o c t  of t h e  sub- 

j s z c  l aads  Lz 1859. 
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TO corrobcra te  h i s  va luat ion  of f o r e s t  l ands ,  M r .  Saundersoc appl ied  

m d i f  i ed  t o  $0.40 per thausand a s  adj5s  tnteilt for ti12 [+@-year t h e  span 

Co 27 b i l l i o n  esttmated board f e e t  o f  tLzber- s i a ~ d s  i n  the  s u b j e c t  

t r a c t  i n  1859. This i s  a  second es t imate  by P11. Saunderson: he and 

Mr. Host had previously,  i n  c a l c u l a t i n g  t h e  f o r e s t  acreage,  es t imated  

some 32,026,000,000 b3ard feec of s tanding t l m h e r .  A t  any r a t e ,  by 

a p p i y h g  t h e  $0.40 f i g u r e  t o  27  b i l l i ~ n  board £se t ,  K r .  S a u d e r s m  was 

a b l e  t o  p r o d ~ c e  the  f i g u r e  of $10,800,000.G3 as  tbe  v a l u e  of the  f o r e s t  

l a ~ d s  measure2 by stumpage es t imates .  This was zo re  than $3 m i l l i o n  i n  

excess o f  M r .  Sauaderson's v a l ~ a t 5 o n  c a l c u l a t i c n  of h i s  es t imated  seven 

and a h a l f  dilim acres  of :idler land a t  a  d c l f a r  an ac re ,  o r  

3 $7,500,000.00. To t h i s ,  a s  zo the o t k r  suppleaexzhry n e f h ~ d s  of  
-3 +. - 

j u s t i f i c a t i o n  used by Yz. Saundersoz, Pi. Fenton poicteC the h l i a d i n g  

l i g h t  of r e a l i t y  i n  1859. Thsre was absalazely  no evi6ence o f  aay  

demand f o r  tirri5er grcwri i n  the  sub jec t  l a l d s  I n  1859, except f o r  the  

v e r y  small  arccur_: used l o c a l l y ;  a rd ,  i n  the absorce of any evideace  t o  

t5e con t ra ry ,  t5e t i m 3 e r  used l o c a l l y  wasn't  pzid f o r  a: a i l .  I n  

add i r ion ,  and a g a k  a s s z d n g  f o r  tke  p z q o s e  of a r g m m t  t h a t  Mr. 

Saurderson's  s : ~ q a g e  val-zrLe ard  f i g c r e s  w e r e  r i g h t ,  and t h a t  =>ere 

was demaad a t  $0.40 a  ~ 5 o u s a z d  b ~ a r d  fee:, agaia  the  i ~ d c 3 i t a b l e  f a c t  

remias: there wsre absolute ly  no t r anspor ta t ion  f a c i l i t i e s  f o r  

bc lk  t i m 5 e r  from the  scb jec t  lands i n  1859. We a r e  r ez i rded  of a n a t h e r  
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case  dezided by t h i s  Commission on t h e  va lue  of nearby t imber  land.  I n  

Crow T r i b e  v.  MS., 6 Znd. C1.  Comrn, 9 8 ,  112, we s a i d ,  at page 122: 

. . . There i s  no s u b s t a n t i a l  evidence t h a t  t h e  t imbered a r e a  
of t h e  ceded t r a c t  a t  t h e  time of t h e  ce s s ion  o r  f o r  a long 
period t h e r e e f t e r  was ever  i n  demand except f o r  l o c a l  use .  
The timber w a s  predominately lodgepole p i ze  which f o r  y e a r s  
w a s  t o  remain without commercial va lue .  The t imber  of t h e  
ceded a r e a  w a s  l a rge ly  inacces s ib l e  a t  t h e  t ime of t h e  cessiozl 
and f o r  many years  t h e r e a f t e r  u n t i l  t r e n s p o r t a t i o n  became 
a v a i l a b l e  t o  t h e  var ious  p a r t s  of t h e  ceded area. The s a l e  
of t h e  t imber larzds t o  t h e  Big Blackfcot  Mi l l ing  Coxpany, many 
yestrs e f t e r  t he  ce s s ion  fol lowing t h e  c o n s t r u c t i o ~  of t h e  ra i l -  
road,  and many mi les  d i s t a n t  from t h e  ceded t r a c t  c o n s i s t i n g  
of t imber s u b s t a n t i a l l y  b e t t e r  t h a x  t h a t  on t h e  ceded l a n d s ,  
is hard ly  capz i rsb le .  Any increment t o  t h e  va lue  of t h e  l ands  
because of t he  presence of t imber as of t h e  v a l u a t i o n  d r t e  
would be specu la t ive  and nominal. 

Mineral  E~kaneernent 

By mi~erals  i n  t h i s  case we mean gold.  There would be d i scove ry  
3 3 --- of s i l v e r ,  copper, and lezd;  bu t  a l l  of t h i s  was n ~ c h  later t h a n  our  

v a l u a t i o n  d a t e ,  

The gene ra l  t rend  of t h e  evidence i n  t h i s  ca se  i n d i c a t e s  t h a t  t h e r e  

had been (I) discovery of t r a c e s  of p l a c e r  gold i n  t h e  s u b j e c t  larLds i n  

1852; (2) t h z t  t h e  discovery had r ece ived  l i t t l e  o r  no p u b l i c i t y  or i n -  

t e r e s t  fo r  some years  a f t e r  1852; and (3) t h a t  t h e r e  was no rneasgrable 

e x t r a c t i o n  of gold i n  t h e  a r e a  u n t i l  1862 ($500,000.00). 

Apparently t h e  f i r s t  r e a l l y  s e r i o u s  sezrch  f o r  go ld  i n  t h e  s s b j e c t  

t r a c t  was undertaken by Granv i l l e  S t u a r t  i n  1860. A s  M r .  S t u ~ r t  s a i d ,  

even i f  t5e e a r l y  discovery s t o r i e s  were t r u e ,  they d i d  no th ing  t o  
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hzsten the  day when s u b s t a n t i a l  amounts of p lacer  gold might be mined 

i n  Ffontana. He and h i s  brother found what they  considered a  prof i t a b l e  

gold s t r i k e  i n  1861, a t  Wil lard ' s  Creek, and they gave wide p u b l i c i t y  

t o  t h e i r  good luck. By 1862, a  number of gold hunters  began a r r i v i n g  

i n  t h e  Deer Lodge a rea ;  and t h a t  year ,  1862, was t h e  f i r s t  one t h a t  t h e  

Montana Bureau of Mines published a f i g u r e  ($500,000.00) on gold ex t rac -  

t ion .  Figures were published by the  bureau on s i l v e r ,  copper and z i n c ,  

i n  1869, 1882, and 1905, respect ively .  But, f o r  t h e  purpose of t h i s  

case,  gold i s  t h e  only mineral f o r  which any value  i s  claimed. A s  t o  

t h e  chronology of events,  set f o r t h  above, w e  th ink  it u s e f u l  t o  quote 

M r .  Saunderson, a t  pages 45 and 46 of h i s  v a l u a t i o n  r e p o r t ,  as fol lows:  

"It w a s  known as ea r ly  a s  1852 t h a t  t h e r e  was p lacer  gold on Clank Fork 3 
i -~ ".* River, and probably it was known on t h e  va lua t ion  d a t e  (1859) t h a t  t h e r e  

was  p lacer  gold on F l i n t  Creek, i n  t h e  genera l  l o c a t i o n  of Ph i l l ipsburg ,  

Montana, and i n  t h e  Butte area. Placer gold mining began i n  both of 

these  areas soon a f t e r  1860." The book Contr ibut ions  t o  t h e  H i s t o r i c a l  

Society of Montana, Vol. 11, p. 6 3 ,  te l l s  u s  I' * * * The f i r s t  paying 

mines discovered i n  Montana were i n  Wi l l a rd ' s  Creek i n  1862." There 

was no evidence i n  t h i s  case of any opera t ing gold mine before  1862, 

though M r .  Fenton supplied some evidence of p repara t ion  f o r  p l a c e r  min- 

ing  i n  1861. There is  no evidence of any measurable gold e x t r a c t i o n  i n  

the  sub jec t  lands u n t i l  years a f t e r  March 9, 1859. 
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M r .  Charles C. O'Boyle, a consult ing geological  engineer, t e s t i f i e d  

a t  some length f o r  the  pe t i t ioner  t o  a r r i v e  zt t h e o r e t i c a l  ne t  p r o f i t  

a3d r o y a l t i e s  from gold extracted is Ceer Lz3ge County between 1862 and 

1869, M r .  R. W. Raymond, U. S. Comiss ioner  of Mining S t a t i s t i c s ,  s t a t e d  

i n  h i s  book, S t a t i s t i c s  of Mines and Mining i n  the  S + l t e s  m d  T e r r i t o r i e s  

West of t h e  Rocky Mountains t h a t  gold mined i n  Montana through 1869 w a s  

valued at $24,270,000.00. M r .  O'Boyle adopts t h i s  f i g u r e ,  taking off  a 

m i l l i o n  f o r  gold extracted i n  French Gulch orztside t h e  subject  lands,  

and takes  t h e  f i g u r e  $23,270,000.00 as t h e  z5solute and only foundation 

t o  h i s  ca lcu la t ions  of toyal ty ,  which w e  s h a l l  d iscuss  presently.  With 

a l l  due c r e d i t  

reached by M r .  

I% M r .  0 '  Boyle's source, R. w. Raymond, such a f i g u r e  was 

Raymond, a s  it could orrly be reached, by diges t ing huge 

f ron  a large  number of claims, m a y  of which kept  no 

f i g u r e s ,  and more of which did not keep them accurately.  W e  th ink it 

necessary t o  s t r e s s  again t h a t  Mr. Raymond's f i g u r e  i s  t h e  b a s i s  of a l l  

Mr , 0 '  Boyle' s ca lcula t ions ,  and t h a t  t h a t  f i g u r e  ($23,27OyOOO.OO) i s  a t  ' 

b e s t  a n  educated guess. 

To begin, M r ,  O'Boyle explained t h a t ,  h i s t o r i c a l l y ,  some land own- 

ers, sometimes a gmerament, demanded fram prospectors on t h e i r  l acd  a 

percentage of %he value of minerals extrrez.ted f r m  t h e  lazld, and t h a t  

such a royaley would customarily be 25% of t h e  gross velue or  50% of t h e  

n e t  prof it. 
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I n  a d d i t i c n  t o  b k .  Raymond's $23 m i l l i o n  f i g u r e  and in fo rma t ion  on 

r o y a l t y  customs, M r .  O'Boyle t e s t i f i e d  that s t a t i s t i c a l  s t u d i e s  of g o l d  

mining i n  Montana i n  t h e  1862-1869 period s t s ; ~ e d  an average man-day y i e l d  

of $12.09, and a n  average man-day c o s t  of $5.40, o r  45 (44.7) pe rcen t .  

Simple a p p l i c a t i o n  of t h e s e  f i g u r e s  t o  t h e  assumed g ros s  p roduc t ion  of 

$23,270,000.00, g ives  a c o s t  of $10,401,690.00, and a n e t  p r o f i t  of 

$12,868,310.00. Applying what M r .  0' Boyle t e s t i f i e d  were t h e  customary 

r o ~ r a l t y  rates t o  t h e  assumed gross  product ion and t h e  de r ived  n e t  p r o f i t ,  

25% of t h e  g ros s  would be $5,817,500.00, and 50% of t h e  n e t  would be 

$6,434,155.00. It came as no s u r p r i s e  t h a t  M r .  0 ' ~ o y i e  chose t h e  l a t t e r  

f i g u r e  as t h e  amount t h a t  should be added t o  t h e  v a l u e  of t h e  s u b j e c t  

l ands  as "mineral enhancement". W e  are a b i t  s u r p r i s e d ,  however, t h a t  

Mr. O'Bcyle t h i n k s  t h a t  t h e  rough equivalence c f  t h e  two f i g u r e s  (50% 

of t h e  n e t  is  only about $600,000.00 more than  25% of t h e  g r o s s )  demm- 

s t r a t e d  t h e  t r u t h  and accuracy of t h e  two r o y a l t y  methods, and of h i s  

o m  f i g u r e  f o r  minera l  enhancement. A l l  t h a t  is  r e a l l y  dernoastrated by 

t h e  O'Boyle a r i t h m e t i c  i s  t h a t  25% of 100% (25%) &.ad 50% o f  55.3% (27.65%) 

are roughly equiva len t :  i n  o the r  words, he  has  p r w e d  t h a t  two f i g u r e s  

(25 and 27.65) t h a t  are roughly equiva len t  themselves,  b r i n g  roughly  

e q u i v a l e n t  r e s u l t s  when appl ied  t o  a number (of d o l l a r s ,  men, sheep,  

c a t t l e ,  o r  any o ther  u n i t ) .  

W e  do n o t  doubt t h e  honesty of M r .  Raymond's educated guess ,  o r  

t h e  test imony of M r .  O'Boyle t h a t  25% of t h e  gross  o r  50% of  t h e  n e t  



had h i s t o r i c a l l y  been used t o  measure r o y a l t i e s  f o r  gold e x t r a c t i o n  t o  

a 1;xdwner. Vhat bothers the  Commission i s  something e l s e :  t h e r e  i s  

no evidence before us ,  a b s ~ l u t e l y  noae, of aziy m e z s ~ r a b l e  gold ex t rac -  

t i o n  from the  subject  lands p r i o r  t o  March 8, 1859; o r ,  t o  put  i t  an- 

other way, as  M r .  Saunderson did ,  "Placer gold mining begasr ia  both 

these  areas (Phi l l ipsburg  and Butte) soon a f t e r  1860.'' 

It i s  never theless  evident  t o  t h i s  Commission t h a t  on March 8, 1859, 

t h e  discovery of p lacer  gold w a s  known t o  a s u b s t a n t i a l  p a r t  of t h e  small  

population of t h e  subject  lands,  and t o  some persons elsewhere, and t h a t  

a well-informed buyer of t h e  subject  tifact on March 8,  1859 w o d d  have 

expected t o  pay smewhat more f o r  t h e  t r a c t  than would have been t h e  

case i f  gold had not  been discovered there .  But we are of t h e  opinion 

t h a t  t h e  e x t r a  amount t h e  well-informed buyer would h m e  expected t o  pay 

would have been but  a f r a c t i o n  of t h e  p e t i t i o n e r ' s  c l a i m  f o r  e&ancement 

of more than $6 mil l ion.  

Value 

The p e t i t i o a e r  has  valued t h e  subject  lands 2s follows: 

2YPS Acreage Per A c r e  P r i c e  V d u e  

Timber land 7,500,000 $1.00 $7,500,000.00 
Waste land 1,050,000 -- - - 
Range land 3,400, 000 1.40 4,760,000.00 
Crop land 350,000 2.50 875,000.00 
Mineral enhancement 6,434,155.00 

Tot a1  $19,569,155.00 
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defendant hzs valued t h e  subject  lands as follows: 

Per A c r e  Pr ice  

Waste l z ~ d  7,858,161 $.01 $ 78,581.61 
Grazing land 2,614,096 .10 261,409.60 
Grass land 921,138) .25 383,185.75 
Arable land 611,605) 

To ta l  $723,176.96 

Faced with such a d r a s t i c  d i f fe rence  i n  t h e  i n t e r p r e t a t i o n  af  t h e  

same f a c t u a l  s i t n a t i o n ,  we repeat  p z r t  of a former opinion by t h i s  

Commission. P r a i r i e  Band of Potawatoni I n d i z s ,  e t  21 V. U. S.,  4 Ind. 

C1.  C m .  409, 460, 469-470; Aff 'd.  143 C. C l s .  131, 1958; Cert .  den. 

The most d i f f i c u l t  problem i n  t h i s  case i s  t o  determine 
t h e  f a i r  value of those 5,909,565 acres  of land as of June, 
1846 -- over a hundred and t e n  years  ago. Tihe p e t i t i o n e r s  
contend f o r  a value  of $4.00 per a c r e  or  nearly $24,000,000, 
whi le  t h e  defendant contends f o r  a value  of 45 cen t s  per  zc re  
f o r  t h e  Iowa land and 35 cen t s  per a c r e  fo r  t h e  Osage r i v e r  
land,  o r  a t o t a l  va lue  of $2,568,347. Obviously, even i f  
f r u i t f u l ,  i t  would be impossible t o  reconc i l e  these  extremes 
of v a l u e  between p e t i t i o n e r s  and defendapt, azid we s h a l l  not  
a t tempt  t o  do so. 

The Commission has  given se r ious  and de ta i l ed  considera t ion t o  a l l  

t h e  m a t t e r s  discussed above, the  remote da te  of t h e  cess ion and t h e  

enormous s i z e  of t h e  ceded t r a c t .  Taking a l l  these  mat ters  i n t o  con- 

s i d e r a t i o a  as w e l l  as the  f indings  of f a c t  he re in  mzde and t h e  record  

as a whole, t h i s   mission coccludes t h a t  t h e  f a i r  market va lue  of t h e  

s u b j e c t  lands ,  containing 12,005,000 ac res ,  including mineral  enhance- 

ment, a s  of March 8, 1859, was $5,300,000.00. Tne Commission f u r t h e r  
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cox ludes that the consideration of $593,377 .82 was unconscionable. 

The petitioner, n e  Confederated Salish and Kootenai Tribes of the Flarhead 

Reservation, Montana, as successor to the Flathead, Kootenai (Libby- 

Jennings Band) and Upper Pend d'Oreille Tribe, is entitled to recover 

from the defendant the sum of $5,300,000,00, less the consideration of 

$593,377.82, or $4,706,622.18, less whatever offsets, if any, the defendant 

may be entitled to under the Indian Claims Commission Act. 

Wm. M. Holt 
Associate Commissioner 

We concur: 

Arthur V . Watkins 
Chief Commissioner 

T. Harold Scott 
- Associate Commissioner 




