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FUQIZRGS OF FACT OX AL'AILD CG AkTOR!!D:S' FEE 

On J a n u a r y  26 ,  1967 ,  a t t o r n e y s  f o r  t h e  p e t i t i o n e r  i n  Dozkct. X O .  

6 1 ,  C o n f s d e r a t e d  S s l f s h  a n d  K o o t c n a i  T r i b e s  o f  t h e  F l a t h e a d  Reservation, 

Montans ,  f i l ~ d  a n  a p p l i c a t i o n  f o r  a l l o w a n c e  o f  a t t o r n e y s '  fees ,  t o g e t h . r r  

w i t h  a£ f i d a v i c s  r e l a t i v e  t o  t h e  s e r v i c e s  o f  t h e  respective a t t o r n e y s  

i n v o l v e d .  The r e s p o n s e  o f  d e f e n d a n t ,  d a t e d  F e b r u a r y  17, 1 9 6 7 ,  w i t h  

a c r a c h e d  l e t t e r  and memorandum f rcm the O f f i c ~  cf the  S o l i c i t o r  o f  t h e  

D e p a r t m e n t  o f  t h e  I n t e r i o r ,  w a s  f i l e d  wich  t h e  Commission. A h e a r i n g  

on t h e  a p p l i c a . t i o n  was h e l d  b e f o r e  t h e  Commission on  F e b r u a r y  24 ,  1.967. 

The Commiss ion  h a v i n g  c o n s i d e r e d  t h e  e n t i r e  r e c o r d  i n  t h e  case, i n c l u d i n g  

t h e  c o n t r a c t s  o f  e m p l o ~ m e n t  o f  t h e  a c t a r n ? y s ,  makes t h e  f o l l c w i n g  f i n d i n g s  

o f  f a c t :  

The f i n a l  j u d g m ~ n  t: i n  t h i s  case i n  f a v o r  o f  t h e  Con£ e d e r a  t e d  

Sallsh a n d  K o o t e n a i  T r i b e >  o f  t h e  F l a t h e a d  k s e r v a t i c n ,  Montana (hei-cin.1 f t i r  

c a l l e d  " t h e  C o n f e d ~ r a t r d  T r i b e s " ) ,  was encercd on Augus t  5, 1 9 6 6 ,  i n  t h c  

a m o w t  o f  $4 ,431 ,622 .18 .  T h e  funds  t o  s a t i s f y  t h e  j u d g r n ~ n t  w e r e  2 p p r o -  
\ 

p r i a t e d  b y  Cong'~" by byhc Act  o f  Octaber 2 7 ,  1966 ( P . I .  8 9 - 6 9 ? ) ,  a n d  a r c  
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now held i n  the  United Statles Treasury for t h e  b e n e f i t  of t he  T r i b e s .  

2 ,  The Indian Claims Conmission /Act  (60 S t a t .  lO49), under which 

the claim i n  t h i s  case was pxos~.cute.d, con ta ins  t he  fol lowing p r o v i s i o n s  

p e r t a i n i n g  t o  the allowance. of a t- torneys "fees : 

"Sec. 15. . . The fees  of such a t t o r n e y  o r  a t t o r n e y s  
f o r  a l l  s e rv i ces  rendered i n  p rosecu t ing  t h e  c la im i n  
ques t.ion, v ~ h e t l ~ e r  before  t h e  Coinnission o r  o therwise ,  
s h a l l ,  un less  the  amount of such f ees  i s  s t i p u l a t e d  i n  
t he  approved con t r ac t .  between t h e  a t t o r n e y  o r  a t t o r n e y s  
and t h e  claimant ,  be f ixed  by t h e  Comqission i n  such 
amount a s  the Commission, i n  accordance w i t h  s t anda rds  
ob ta in ing  f o r  prosecut ing s i m i l a r  con t ingen t  c la ims  i n  
c o u r t s  of law, f inds to  be  adequate  conpensat ion f o r  
s e r v i c e s  rendered and r e s u l t s  ob ta ined ,  cons ide r ing  t h e  
con t ingen t  na tu re  of the  case,  . . .; b u t  t h e  amount so  
f ixed  by the  Commission, exc lus ive  of reimbursements f o r  
a c t u a l  expenses,  s h a l l  no t  exceed 10  per  centum o f  t h e  
amount recovered i n  any case.  . ." ( p ,  10.53)- 

3. The Confederated Tribes con t r ac t ed  i n i t i a l l y  w i t h  a t t o r n e y s  

George M. Tunison of Omaha, Nebraska, and Char les  J. Kappler,  o f  

Washington, D. C. ,  t o  i n v e s t i g a t e  and p rosecu te  t h e i r  c la ims .  M r .  Kappler  

d i ed  on January  20, 1946. Nr.  Tunison:continued t o  r e p r e s e n t  t h e  Con- 

f e d e r a t e d  Tr ibes  u n t i l  his own death on Dscember 3 ,  1954. T h e r e a f t e r ,  

t he  Confederated Tribes cont rac ted  w i t h  t h e  f i r m  of  Wilkinson, Cragun EX 

Barker ( then  Wilkinson, Boyden, Cragun & ~ a r k e r )  t o  c o n t i n u s  and complete  

t h e  p rosecu t ion  of t h e i r  claims. Compensation under t h a t  c o n t r a c t  was 

made s u b j e c t  t o  the  j u s t  claims f o r  s e r v i c e s  of c la ims  a t t o r n e y s  e a r l i e r  

engaged by t h e  t r i b e s .  

4.  The  a p p l i c a n t  i n  t h i s  proceeding i s  Robert W .  Barker,  a  p a r t n e r  

i n  t h e  f i l m  of  Milkinson, Cragun & Barker and Attorney of Record i n  

Docket No. 61. $ 1 ~  seeks an  aiqard of a t t o r n e y s '  f ee s  on behal f  o f  t h e  

IQi lk inson ,  Ci-agun & Barker law firm, t he  S s t a t e  of George PI. Tunison, 
-. 
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c o n t r a c t s  as a n n u a l  pay-iwnts by t h e  terms o f  the ~ p p l i c a b ~ l e  c o n c r s c f s  

which a r e  t o  be  deducted from t h z  f e e s  awarded herc:in, 

5. Any a t t o r n e y s  ' fecs  i n  t-hi s c s a e  are p a y a b l e  t3 t h e  f o l l o w i n g  

c o n t r a c t  a t t o r n e y s  t Wilkinscn,  Cragun 6 B a r k ~ r ,  W e l l i e  l \ h n o l i ,  Adminis- 

t r a t r i x  w i t h  t h e  W i l l  anne>:ed o f  the E s t a t ; !  o f  George ?I. Tunisoil ,  and 

C h a r l e s  T. b p p l e r  and  Suzanne Kapple r  Palmer ,  s o l e  h ~ i r s  o f  C h a r l e s  J. 

K a p p l e r ,  deceased .  However, a l l  i n t e r e s  t c d  p a r t i e s  have  s i g n e d  a n d  

f i l e d  w i t h  t h i s  Gommissicn a formal  r q u e s t  t h a t  t h c  a t t o r n e y s  ' f e e s  

i n  t h i s  c a s e  be p a i d  t o  R o b i r t  W, Barker ,  t h e  a t c o r n e y  o f  r e c o r d ,  a n d  a  

P a r t n e r  i n  t h e  law f i r m  of W i l k i n s o ~ ,  Cragun & Earker, c o n t r a c t  a t -  

t o r n e y s .  

6.  Tho Confederated T r i b e s  engaged the  serviccs of George M, 

T u n i s o n  a n d  C h a r l e s  J. Kappler  by c o n t r a c t  dated Februa.ry 13, 1941, 

which  was approved on Yh.y 9 ,  1941, Under t h e  c o n t r a c t  t h e s e  a t t o r n e y s  

o b l i g a t e d  themselves (1) t o  l o o k  a f t i f  g e n z r a l  m a t r e r s  of  t h e  T r i b e s  

a n d  ( 2 )  t o  r e p r e s e n t  t h e  C n n f ~ d r r a t k d  T r i b e s  i n  i n v e s t i g a t i n g  a n d  

f o m d a t i n g  c la ims  a g a i n s t  t h e  Unit t -d S t - a t e s  G o v e r ~ m n t  and  t o  p r o s e -  

c u t e  s a i d  c l a i m s  a g a i n s t  t h e  government . Th? c o n t r a c t  p r o v i d e d  Lha t 

c o m p ~ n s a t i o n  t o  t h e  a t t o r n z y s  s h o u l d  be: 

I I .. , Five  Thousand ($5,000) Dall .ars p e r  annum,  p a y a b l e  
quar t rc . r ly ,  and i n  aodi  t i o n  t h ~ r e t c ,  1 - E I ~  p e r  centurn, who11 y  
c o n t i n g e n t ,  o f  a n y  recovery  made i o r  the: Trltks i n  t h ~ ,  
C o u r t  of C l a i m s ,  t he  Suprs rn~  h u r t  cf t h e  U n i t e d  S t a t e s ,  
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o r  elsewhere, l e s s  any sum o r  sums which may have been 
paid t o  s a i d  a t t o r n e y s  a s  annual compensation; . . . 
/ q s u c h  compensation a s  the  Sec re t a ry  of t h e  I n t e r i o r  - 
may f i n d  equ i t ab ly  t o  be due, i f  any ma t t e r  be s e t t l e d  
without  submission t o  a cour t  o r  t r i b u n a l ,  o r  i n  t he  
event  i t  i s  submitted t o  s a i d  c o u r t  o r  t r i b u n a l ,  then 
such sun a s  may be determined by s a i d  c o u r t  o r  t r i b u n a l  
equ i t ab ly  t o  be due f o r  the s e r v i c e s  t h e r e t o f o r e  rendered 
under t h i s  c o n t r a c t ,  b u t  i n  no event  s h a l l  t he  agg rega te  
f e e  exceed ten  per  centu~n of any and a l l  sums recovered 
o r  procured, through e f f o r t s ,  i n  whole o r  i n  p a r t ,  f o r  
t h e  s a i d  Indians ,  whether by s u i t ,  a c t i o n  of any .depart-  
ment o f  t h e  Government o r  of t h e  Congress of t h e  United 
S t a t e s ,  o r  otherwise." 

The 1941 con tcac t  provided f o r  a term of  s i x  ( 6 )  yea r s .  M r .  Rappler  

d i ed  on January 20, 1946. Pursuant t o  t he  terms of t h e  1941 c o n t r a c t ,  

which provided t h a t  t he  dea th  of one o f  t h e  a t t o r n e y s  l e a v i n g  t h e  o t h e r  

s u r v i v i n g  should  n o t  te rmina te  t h e  c o n t r a c t ,  M r .  Tunison cont inued  to. 

perform s e r v i c e s  t o  t h e  end of  t h e  term of  the  1941 c o n t r a c t  a t  which 

t ime by Agreement of Apr i l  16, 1947, approved May 5, 1947, t h e  c o n t r a c t  

between t h e  Confederated Tr ibes  and Mr. Tunison was extended f o r  a n  

a d d i t i o n a l  s i x  ( 6 )  yea r s ,  A t  t h e  end of  t h a t  c o n t r a c t  p e r i o d  t h e  Con- 

f e d e r a t e d  T r i b e s  au thor ized  and en te red  i n t o  a second s ix  ( 6 )  y e a r  

ex t ens ion  o f  t h e  c o n t r a c t  w i th  M r .  Tunison, executed March 31, 1953, 

and approved June 10, 1953. 

7. On January 8,  1951, M r .  Tunison and t h e  su rv iv ing  Kappler  

h e i r s  were allowed fees  i n  t he  amount of $54,964.80 f o r  t h e  recovery  

by t h e  T r i b e s  of  $549,648.00 i n  compensation f o r  c e r t a i n  r i g h t s  as a 

r e s u l t  o f  work performed on behalf of  t h e  Confederated T r i b e s  by Messrs.  

Tunison and Rappler.  A t  t he  time of t h i s  award $40,000,00 w a s  deducted 

from t h e  f e e s  awarded and reimbursed the  Confederated T r i b e s  pu r suan t  

t o  t h e  p r o v i s i o n s  of t h e i r  con t r ac t s  r equ i r ing  deduction of snnua l  I 



Tunison died on 9ecemb-r 3; 1954, l e a ~ i n g  no approye3 a s s o c i a t e  t o  c a r r y  

on his ob1iga:ic3 under t!le con t r a c  t a.nd the c o n t r a c t  was t hus  termir.a t e d ,  

t h e  anncal  payment provis ion  of t h e i r  c o n t r a c t s  from t h e  approval  of 

t he  o r i g i n a l  c o n t r a c t  i n  tky, 1941, t o  t h e  dea th  of  Mr. Tuniaon i n  D e -  

cember, 1954, was $67,833.33.  A t  the t i n e  of t h e  d e a t h  o f  YE. T u n i s m ,  

$40,000.00 of t he  s m  had been r e i r n b ~ r s e d  a2d the ba l ance  o f  $27,833.33  

remailed sad  r e m i . 3 ~  d m  t o  th5 C~nfederated Tr ibes  from t h e  Tunison 

&"Late axd Qpplez h z i r s  i n  complete s a t i s f a c t i o n  o f  t h e i r  o r l i g a t i o n  

t o  reLmburse from any cont ingsnt  f ee s  aJ-1 f e e s  pa id  p e r i o d i c a l l y .  

9. By c o n t r a c t  executed Esrch 4 ,  1955, and approved c o n d i t i o n a l l y  

Yny l 2 >  1955, and f i n a l l y  Augus: 11, 1955, t h e  Confederated Tr ibes  en- 

gaged th? law firm of Wilkinsc11, B ~ y c k l ,  Cragun & Barker,  ncw \ .?ilkinson, 

Cragan & barker ,  t o  complete the w ~ k  udertaken by ,hessrs.  Tcnison 

acd  Irappler.  The c o l t r a c t  provided f a r  a tern of t e n  (10) y e a r s  with 

p r o v i s i o n  for exteps ion  of  the  c o n t r a c t  f o r  a d d i t i o s a l  b o  (2)  y e a r  

por tods  by t h o  C c m i s s i o n e r  of L2di.a~ A f f a i r s  a t  t h e  r e q c e s t  o f  t h e  

r ece ived  by the at ts :meys f o r  s e rv i ces  r en2e red  Cheremder  was t o  be 

a t t c r n e y s '  fee to ex3eeJ ten p e r  cen<(iOX) of  any rew-;cry o r  s e t t l e m e n t  

tilhLch was r e a l i z e d ,  t h a t  oct cf a2y scc5 c o m p z s a . t l ~ n  i:he E s t a t e s  of  ?he 
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t o  t h e  attorneys. I n  1965, t h e  c o n t r a c t  v7as extended f o r  a two ( 2 )  year  

per iod ,  pursuant  t o  i t s  terms. 

Under the  o r i g i n a l  c o n t r a c t  between t h e  Confederated Tr ibes  and 

Wilkinson, Cragun & Barker,  t he  a t t o r n e y s ,  i n  a d d i t i o n  t o  con t inu ing  

t h e  prosecut ion  of t he  claim of t he  Confederated Tr ibes  based upon 

a b o r i g i a a l  occupancy, Docket No, 61, had cont inued t o  p rosecu te  addi-  

t i o n a l  s e p a r a t e  claims of  t h e  Confederated Tr ibes .  On J u l y  6, 1966, 

t h e  Confederated Tr ibes  and t h e  f i r m  en te red  i n t o  s e v e r a l  agreements,  

each  p e r t a i n i n g  t o  s e p a r a t e  pending claims of  t h e  Tr ibes .  One of  t h e s e  

w a s  a  r e s t a t emen t  and con t inua t ion  of t h e  employment s t a t e d  i n  t h e  

p r i o r  agreement,  en t e red  i n t o l o n  March 4, 1955, as approved and ex- 

tended,  b u t  provided t h a t  the  compensation f o r  s e r v i c e s  i n  Docket No. 

i : 6 1  shou ld  be  s e p a r a t e  from compensation f o r  s e r v i c e s  i n  t h e  o t h e r  c a s e s  

i n v o l v i n g  o t h e r  c laims of t h e  Confederated Tr ibes .  This  conc rac t  was 

approvsd by t h e  au tho r i zed  r e p r e s e n t a t i v e  of t h e  Sec re t a ry  o f  t h e  In- 

t e r i o r  on October 14,  1966, and i s  s t i l l  i n  f o r c e  and e f f e c t .  

10 .  By l e t t e r  da ted  February 17; 1967, t h e  A s s i s t a n t  At torney  

General  forwarded t o  t he  Commission a  copy of  a  l e t t e r  da ted  February 14 ,  

1967, from Edward Weinberg, Acting S o l i c i t o r ,  Department of  t h e  I n t e r i o r ,  

t o g e t h e r  w i t h  a copy of  a  memorandum dated February 2, 1967, from t h e  

Deputy A s s i s t a n t  Commissioner of Indian  A f f a i r s  commenting on t h e  r e -  

q u e s t  f o r  f e e s  f i l e d  here in .  

The A c t i n g  S o l i c i t o r ' s  l e t t e r  reads  a s  follows: 

I I There  are enclosed tiio copies  of a  rnemarandum dated  
February  2 ,  1967, from the  Deputy A s s i s t a n t  Commissioner 
o f  I n d i a n  A f f a i r s  r e l a t i v e  t o  t he  p e t i t i o n  f o r  award o f  
a t t o r n e y  f e e  f i l e d  by Wilkinson, Cragun & Barker i n  t h e ,  
L' ' . 



"Tile at:orneys ;15.k a f 5 . 2  cf 10 p::.--c?:it o f  t!lc $ 4 , 4 3 1 , 6 3 3 . 1 8  
a:u.a!-d<:d ConF.2:I.;:1-a~F.d S s i L s >  a.;d i;oo:t22i T r i b e s  o f  the_ 
Fla~! l i -zd  Rc-s?rvi2tj.on i.2 set;tlr.:;.rnt of  c la ims i;l Doc!cet Ko. 
61, 1-ess $ 2 7 , 8 3 3 . 3 3 ,  the t o t a l  of  remaining d e d u c t i b l e  f e e s  
pa id  by the iq<Lar,s  t o  t h e i r  cf.aFrrts a t t n r n r y s .  The D e p ~ t y  
Assis  tm t Coir~riissionel- r e p o r t s  t h z t  undc-r t h e  a p p l i c a b l e  
t r i b a l  claLms a t t o r r ~ e y  cnn:ra-zs $ 2 7 , 8 3 3 , 3 3  i s  t h e  c o r r e c t  
amount t o  dcduc+ from any f e e  awarded the a t t o r n e y s  i a  
Docket lqo. 61. WLth r e s p e c t  t o  t h e  amount o f  t h e  f e e  which 
s h o u l d  be awarded t h e  a t t o r n e y s ,  thz  Pepu ty  A s s L s t a a t  Com- 
m i s s i o n e r  s t a t e s  t h a t  t h e  B z r ~ a v  o f  h d l a n  A f f a i r s  d o e s  n o t  
have sufficient i a f o m ~ t i o ~  to  make a  r c ~ x m m e ~ d a t i o n .  W e  
c0ncu.r. " 

The Deputy A s s i s t a n t   missioner's rnan~rancillm r e a d s  as f o l l o w s :  

"To : S o l i c i t o r  

"From: C c n n f s s i o ~ e r  o f  I n d i a n  A f f a i r s  

"Sub jec t :  P e t i  t ior? f o r  a l l o w a ~ c e  o f  at-,tcrneys ' f e e s  
ia  che c a s e  o f  t h e  CanfeSerated S a l i s h  and  
Kooteaa i  T r i b e s  of t h z  F l a t h e a d  R e s e r - ~ a t i o a ,  
Docket N 3 .  6 1  b e f o r e  the h d l a n  Claims 
C x r n i s s i o n  

"The I z d i a n  C k i m s  Csmmission sent t3 us on J a z u a r y  26, 1967,  
pursuazl t  t o  25 CFR 305.34b(b), a  copy o f  a  pe:itiox f i l e d  i n  
Docket  No. 61 f o r  a l lowance  o f  attorneys' fels. A menber o f  
your  S t a f f  i n f o r m a l l y  reqcested o u r  cornen% on the p e t i t i o n .  

"An award was gra .~tc-_d c;t Augus: 5, 1966, i a  the sun? of 
$4,431,622 , I 8  t o  the p e t i t i o n e r ,  the Con f a d e r a t e d  Salish and 
Kootenai TrFbes o f  the Flathe.2.d R c s z r d a t i ? n ,  ia s e t t l l e m e x t  c f  
cia-ins i n  Dockez E?. 6 1 .  E m l s  t o  co;.-zr the  award v e r e  a p p r o -  
p r i a t e d  by Cmgres ,5  on OctoSe r  27 ,  1.966 ( 8 0  Sts:. 1057) .  The 
a t t o r c z y s  requ2s r  a l l 2 x a n = e  o f  f o e s  i n  t h e  a ~ ~ m n t  o f  $ 4 4 3 , 1 6 2 . 2 2 ,  
o r  a f d l  t en  p e r c e n t  o f  tfi.3 awj.rd., less $ 2 7 , 8 3 3 . 3 3  , r e i m b u r s a b l e  
t o  t h e  t r i b e s  pursuant t o  their c c n t r a c t  w i t h  A t ~ ~ r n e y s  Tunison  
and  Kappler .  



17 Ind. C 1 .  Com.703 

1941.  This c o n t r a c t  was approved on May 9 ,  1941, f o r  a  p e r i o d  
of  s i x  years  beginning wi th  t h e  d a t e  of approval .  It was 
extended twice,  the  l a s t  ex tens ion  was f o r  a  per iod  of  s i x  
years  beginning May 9 ,  1953, This  c o n t r a c t  provided t h a t  
the t r i b e s  make an annual payment of $5,000.00 t o  t h e  a t t o r -  
neys and t h a t  the  t r i b e s  vould be reimbursed from any f e e s  
allowed the a t tor l leys  f o r  prosecut ing  claims o f  the t r i b e s .  
It f u r t h e r  provided t h a t  the a t t o r n e y s  were e n t i t l e d  t o  f e e s  
a t  the  f i x e d  r a t e  of ten percent  of  sums recovered f o r  t h e  
t r i b e s ,  l e s s  the  t o t a l  of t h e  annual payments. 

"Mr. Kappler d ied  on January 20, 1946. M r .  Tunison d i ed  on 
December 3,  1954, and t h e  t r i b e s  had no claims a t t o r n e y  under 
c o n t r a c t .  

"The t r i b e s  engaged t h e  law f i r m  of  Wilkinson, Boyden, Cragun 
and Barker (now Wilkinson, Cragun and Barker) under c o n t r a c t  
14-20-0650 No. 335, dated March 4,  1955. This  c o n t r a c t  was 
approved on $lay 12,  1955, f o r  a  per iod  o f  t en  yea r s  beginning  
wi th  t h e  d a t e  of approval .  It was extended f o r  a  p e r i o d  of  
two years  beginning May 12 ,  1965. This  c o n t r a c t  recognized  
t h e  p r i o r  c o n t r a c t  w i th  Attorneys Tunison and Kappler and  
provided t h a t  a t t o r n e y s 1  f ees  n o t  exceed t e n  p e r c e n t  o f  sEms 
recovered f o r  t h e  t r i b e s  f o r  prosecut ion  of t h e i r  c la ims .  
Before t h e  c o n t r a c t  expired,  t h e  law f i r m  en te red  i n t o  a 
new and s e p a r a t e  c o n t r a c t  w i th  t h e  t r i b e s  f o r  p r o s e c u t i o n  o f  
Docket No. 61. 

"Contract  14-20-0250 No. 3592, da ted  J u l y  6,  1966, between 
t h e  t r i b e s  and the  law f i rm  of Wilkinson, Cragun and Barker ,  
was approved on October 11, 1966, f o r  a  per iod  of  two y e a r s  
beginning wi th  t h e  d a t e  of approval .  This  c o n t r a c t  was i n  
e f f e c t  when t h e  award was granted  i n  Docket No. 61. The 
c o n t n a c t  recognizes  t h e  p r i o r  c o n t r a c t s  and provides  t h a t  
a t t o r n e y s '  f ee s  s h a l l  n o t  exceed t e n  percent  o f  t h e  amounts 
recovered  f o r  t he  t r i b e s  f o r  p rosecu t ion  of  t h e i r  c l a ims .  

"Our r e c o r d s  agree  w i t h  the  s ta tements  on page n i n e  of  t h e  
p e t i t i o n  t h a t  a  t o t a l  o f  $67,833.33 was pa id  by t h e  t r i b e s  
a s  annual  payments under t h e i r  c o n t r a c t  w i th  a t t o r n e y s  
Tunison and Kappler, t h a t  $40,000.00 was reimbursed t o  t h e  
t r i b e s  when t h a t  amount was deducted from fees  of $54,964.80 
a l lowed f o r  s e rv i ces  of  t he  a t t o r n e y s  which r e s u l t e d  i n  
recovery  f o r  t he  t r i b e s  under t h e  Act of Nay 24, 1948 (62 S t a t .  
260),  and t h a t  $27,833.33 should be deducted from t h e  f e e s  
a l lowed i n  Docket No. 61 i n  f u l l  s a t i s f a c t i o n  of  t h e  ba l ance  
nos9 reimbursable  t o  the  t r i b e s .  We a r e  s a t i s f i e d  t h a t  t h e  
f i g u r e s  a s  s e t  ou t  i n  t he  p e t i t i o n  a r e  c o r r e c t .  W e  approve 
t h e  procedure s e t  ou t  by t h e  a t t o r n e y s  i n  t he  p e t i t i o n  f o r  
re imburs ing  the  t r i b e s  f o r  t h e  balance of  $27,833.33 n o t  
h e r e t o f o r e  reimbursed t o  t h e  t r i b e s .  -. 



/ 

szandard  r e f e r e n c e  works i n  the l i b r a r i e s  o f  a t t o r n e y s  d e a l l n g  w i t h  
-. 

I n d i a n  r i g h t s ,  

12 .  The f i n a l  jcdgment i n  t h i s  

based on a s t i p u l a t i o n  of  settlement 

docket  w a s  entered by t h e  Commission 

w h k h  was n e g o t i a t e d  by t h e  a t t o r n e y s  

f o r  t h e  p a r t i e s .  The se t t l emen t ,  however, concerned only  t h e  i s s u e  of 

o f f s e z s .  The i s s u e s  of tLtIe and v a l u e  wzre l i t i g a t e d  t o  d e c i s i o n s  by 

t h i s  C o m i s s i o n  and t h e  IecLsLon ox v a l m  was appealed t o  tfie Court  o f  

Claims. T h i s  appeal  w a s  dismissed purszac t  t o  the s t i p u l a t i o n  o f  t h e  

p a r t i e s  as a p a r t  o f  the ccmprcmlse s e z t l e m a t .  
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13. k t  the  o u t s e t  of the  employment of  Tugison and Kappler no 

foruin ex i s t ed  f o r  t he  prosecut ion of  a c l a im  based upon a b o r i g i n a l  

occupancy a g a i n s t  the United S t a t e s .  Nr. Tunison, w i th  t h e  h e l p  of  

M T .  Kappler, and a f t e r  the death of the  l a t t e r ,  w i t h  t h e  h e l p  of 

Ernes t  L .  Wilkinson, of the f i rm of Wilkinson, Cragun & Barker,  l e n t  

h i s  e f f o r t s  t o  ob ta in ing  from Congress l e g i s l a t i o n  a u t h o r i z i n g  t h e  

c r e a t i o n  of t he  Indian  Claims Commission. During t h a t  same pe r iod ,  

t he  a t t o r n e y s  performed research  i n t o  t h e  h i s t o r y  o f  t h e  Confederated 

Tr ibes  which became the  bas i s  f o r  the  p e t i t i o n  i n  Docket No. 61. 

14. Among t h e  v a r i e t y  of f a c t o r s  and circumstances which e s t a b -  

l i s h e d  t h e  unusual ly high cont ingent  n a t u r e  of t h e  cl-aim and i t s  

p e c u l i a r  hazards and r i s k s  as of the  c o n t r a c t  d a t e  involved  a r e :  

(a )  As above noted, a t  the time employment was f i r s t  accepted ,  

no forum e x i s t e d  f o r  the  prosecut ion of  a  c la im a g a i n s t  t h e  United 

S t a t e s  based upon abor ig ina l  t i t l e .  

(b) Even a f t e r  the s t a t u t e  was enacted,  i t  was n o t  j u d i c i a l l y  

e s t a b l i s h e d  f i n a l l y  t h a t  abor ig ina l  t i t l e  was conpensable under  t h e  

terms of  t h e  Indian  Claims Commission Act u n t i l  t h e  Supreme Cour t  o f  

t h e  United S t a t e s  denied c e r t i o r a r i  i n  Otoe and Missour ia  T r i b e  v. 

United S t a t e s ,  350 U.S. 848, i n  October of  1955 (subsequent  t o  accep tance  

of  employment by Wilkinson, Cragun & ~ a r k e r ) .  Even a f t e r  t h a t ,  t h e  

a t t o r n e y s  found i t  necessary to  appear before  Congressional  Committees 

and a rgue  t h a t  t h e  Indian Claims Commission Act should n o t  be amended 

t o  deny compensabi l i ty  of abor ig ina l  t i t l e .  



1 7  Ind .  C1.  Conlrn, 703 

15.  As litigation prr .gresscd,  i t  '::c>l: cn a d d i t i o n s 3  c o w l  i c a t i o n s  

which had n o t  bct+y) ~ r . t i  c ipztc-d:  

( a )  T h e  !lcll Gzte '_"!:caty c f  16.55, u i ~ d ~ r  .\ . . i i .~h t h e  C o n f e d e r a t e d  

T r i b e s  ceded t h e i r  i n t e r e s t  i n  t h e  l a n d s  i n v o l v e d  i n  Docket  No. 6 1  

i c c l u d e d  i n  t h e  c e s s i o n  nci: o n l y  ~11e l a n d s  used a n d  o c c u p i e d  by t h e  

F l a t h e a d ,  t h e  Upper Kootena i ,  and t h e  Upper Pend d i O r e i l l e s ,  which  were  

merged i n t o  t h e  Confedera ted  T r i b e s ,  b u t  a l s o  l a n d s  u s e d  and  occupi.ed 

e x c l u s i v e l y  by t h e  Lower ( o r  Bonner ' s  F e r r y )  Kootena i  and  i n c l u d e d  a n  

area used j o i n t l y  by t h e  Confedera ted  T r i b e s  w i t h  t h e  Lo:,?er Pend d '  

Oreilles. The Lower ICoctenai Ijand f i l e d  i t s  s e p s r a t e  c l a i m  a s  Docket 

b. 154; t h e  Lower Pend d l O r e i l l e s  Barrd f i l e d  i t s  c l a i m ,  Oocket  1?0..94. 

T h i s  posed problems o f  p o s s i b l e  "over laps"  which had t o  b e  r e s o l v e d .  

(b) The d e a t h  o f  f i r s t  one and t h e n  t h e  o t h e r  o f  t h e  o r i g i n a l  

c o n t r a c t i n g  a t t o r n e y s  r e q u i r e d  t h e  employment of a n  e n t i r e l y  new group  

o f  a t t o r n e y s  who n e c e s s s r i l y  had t o  d u p l i c a t e  some o f  t h e  work a l r e a d y  

done by t h e i r  p r e d e c e s s o r s .  

( c )  A change i n  p o l i c y  making t h e  c o n t r a c t s  e n t e r e d  i n t o  between 

M r -  Tun ison  w i t h  c e r t a i n  e x p e r t  w i z n e s s e s  " c o n t r a r y  t o  p u b l i c  p o l i c y "  

r e q u i r e d  r e - n e g o t i a t i o n  o f  t h o s e  c o n t r a c t s ,  a n  e f f o r t  g r e a t l y  c o m p l i c a t e d  

by t h e  d e a t h  o f  two o f  t h e  e x p e r t  w i t n e s s e s  one  p r i o r  t o  a r e - n e g o t i a t i o n  

and  one  d u r i n g  s a i d  n e g o t i ~ t i c n .  

(d)  Lnaccu?-ate maps and surveys  o f  Loth t h e  z r e a  ceded  and  t h e  

a r e a  r e s e r v e 2  a s  t h e  F l a t h i a d  R e s e r v a t i o n  r e q u i r e d  a d d i t i o n a l  r e s e a r c h  

a n d  work w i t h  cartograp!1c-1-s t o  malca  maps t o  o b t a i n  a  d e t e r m i n a t i o n  o f  

t h e  a c t u a l  nunSer o f  a c r e s  Fnvolvcd i n  t h e  c l a i m .  -. 
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16.  Af te r  r ece iv ing  a  favorable  dec is ion  on t i t l e  on August 3 ,  

1959, the a t t o r n e y s  prepared and t r i e d  the  case  on t h e  i s s u e  of  va lue .  

A f t e r  t he  i s s u e  had been f u l l y  b r i e f e d  by the  a t t o r n e y s  and z t t o r n e y s  

f o r  t he  Department of J u s t i c e ,  t h e  -Court of Claims handed down a  de- 

c i s i o n  i n  another  c laim f i l e d  t h e r e i n  by the  Confederated T r i b e s .  The 

award i n  t h a t  proceeding was claimed by t he  government a s  a pa)ment on 

a c la im i n  t h e  i n s t a n t  case ,  a  p o s i t i o n  which the a t t o r n e y s  answered by 

a n  a d d i t i o n a l  f u l l  s e t  of b r i e f s .  On September 29, 1965, t h e  Commission 

en te red  an  i n t e r l o c u t o r y  judgment i n  t h e  amount of $4,706,622.18 i n  

f avo r  of  t he  Confederated Tr ibes ,  s u b j e c t  t o  o f f s e t s .  The a t t o r n e y s  

appealed t h i s  dec i s ion  t o  t h e  Court of Claims. Nhi le  t he  appea l  was 

pending t h e  defendant  f i l e d  an amendment t o  i t s  answer s e t t i n g  f o r t h  . c 

claimed o f f s e t s  t o t a l i n g  $4,316,090.31 which, i f  allowed, would have 

l e f t  t h e  Confederated Tr ibes  a  n e t  judgment of only $390,531.87. A t  

t h i s  j unc tu re ,  a f t e r  much s tudy ,  nego t i a t i on  wi th  t h e  a t t o r n e y s  f o r  

t h e  government, and conferences w i t h  the  governing body cif t h e  Con- 

f ede ra t ed  Tr ibes ,  t h e  a t t o r n e y s  agreed wi th  the  government a t t o r n e y s  

upon a  compromise se t t l emen t  i n  t h e  amount of  $4,431,622.18. The 

s e t t l e m e n t  o f f e r  was presented  formally by the  a t t o r n e y s  t o  t h e  Con- 

f ede ra t ed  Tr ibes  through the'ir governing body and approved fo rma l ly  by 

t h a t  body and informal ly  by a  ma jo r i t y  of the  members of t h e  T r i b e s  i n  

a  procedure c a r e f u l l y  worked o u t  by the  a t to rneys  t o  s a t i s f y  both t h e  

requi rements  o f  t he  Commission t h a t  t he  t o t a l  membership of  t h e  Tr ibes  

be al lowed oppor tun i ty  to  p a r t i c i p a t e  and of the Tr ibes  t h a t  i t s  t r i b a l  

government should be recognized. 
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1 7 .  We f i n d  t .hat  a l l  o f  t h e  a t t ~ r n e y s  a c t e d  w i t h  due d i l i g e n c e  

i n  the b e s t  i n t e r p s t s  oT t.heir c l i e n t s ,  Based upon the  e n t i r e  r e c o r d  

i n  the  Lase s n d  c o q c i d c r i r , g  th:- fssts pc.cul iar  t o  t h i s  c a s e ,  a s  w e l l  

a s  a l l  a p p r o p r i a t e  f e c t o r s  involv2d i n  the d e t e r m i n a t i o n  of a  r e a s o n a b l e  

a t t o r n e y s f  fee under t h e  s t a n d a r d s  e s t a b l i s h e d  by t h e  I n d i a n  Claims 

C o m i s s i c n  A c t ,  the  Cominission f i n d s  t h a t  the c o n t r a c t  a t t o r n e y s  i n  

t h i s  c a s e  shou ld  be awarded, and t h e y  ere h2reby awarded, a  fee of  

$443,162.22,  l e s s  $27,833.33 as a  deduc t ion  f o r  re imbursement  due t h e  

T r i b e s  under  t h e i r  c o n t r a c t s  w i t h  Mcssrs. Tunison and  Kapple r ,  o r  t h e  . 2 

n e t  sm. @of $415,328.89, s a i d  ne t  s u m  t o  be pa.id t o  Robert  W. B a r k e r ,  

A t t o r n e y  o f  Record, i n  a.ccordancc wich the  r e q u e s t  and  c o n s e n t  o f  e a c h  .! 

and 211 o f  t h e  c o n t r a c t  a t t o r n e y s  o r  t h e i r  e s t a t e s  o r  h e i r s  which h a v e  

been f i l e d  w i t h  t h e  Commission. 

A r t h u r  V .  Wa t k i c s  
Chief Commissioner 

Wm. E. E o l t  
A s s o c i a t e  Commissioner 

T. Harold S c o t t  
A s s o c i a t e  Commissioner 




