United States Department of the Interior

OFFICE OF THE SOLICITQOR
Washington, D.C. 20240

INREPLY REFER TQ

James Steele, Jr., Chairman DEC 2 12007
Confederated Salish and Kootenai Tribes

P.O. Box 278

Pablo, Montana 59855

Dear Charman Steele:

I write in response to your August 17, 2007 letter (Letter), which requests the
Department of the Intetior’s views on the applicability of the Indian Self-Determination
and Education Assistance Act of 1978, (ISDEAA), codified at 25 U.S.C. § 450 et seq., to
the pending transfer of the operation and management of the Flathead Indian Irri gation
Project (Project). Since 2002, the Department has consulted with the Confederated Salish
and Kootenai Tribes (Tribes) and the Flathead Joint Board of Control (Board) regarding
the necessary provisions and mechanism to transfer the Project’s operation and
management in an effort to facilitate a local solution.

Throughout this process, the Tribes have posited that a self-determination contract
could serve as the appropriate mechauism for transfer. In F ebruary 2007, the Principal
Deputy Assistant Secretary — Indian Affairs informed the Tribes and the Board thata
self-determination contract would not work in this context. In July 2007, the Tribes
requested an opportunity to present to the Department its legal views in favor of such a
contract. Your August letter sets forth those views.

Afler further considering the Tribes’ views and carefully reviewing the statutes
and legislative history goveming the establishment, construction and operation of the
Project, I remain convinced that a self-determination contract does not provide an
appropriate or viable mechanism to transfer the Project’s operation and management. A
detailed analysis of this position i set forth below.

Background and Statutory History

The ISDEAA, known also as Public Law 93-638, anthorizes the Secretary of the
Interior (Secretary) to enter into self-determination contracts for specific types of
government programs.’ Most applicably, the Sccretary may enter into self-determination
contracts for programs *“{or the benefit of Indians because of their status as Indians[.]” 25
U.S.C. § 450f(2)(1 )(E). -

" The ISDEAA autharizes contracts for five categories of federal programs. See 25 U.S.C. §
450fa)(1XA)(E). The first Unee categories, subsections A through C, rcfer to specific statutes under
which tribes can apply for self-determination contracts. The final two catcpories, subsections D and E, set
forth general requircments for such contracts,
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= -~ . [N it9 lotter, the Tribes contend that “because the [irrigation Project] was
authorized by Congress ‘for the benefit of said Indiaus,’ it clearly falls into the category
of “contractible programs ‘for the benefit of Indians because of their status as Indians,”
Letter at 4. In determining whether the Project is in faot contractible under the ISDEAA,
Wwe must consider the histary of the Flathead Indisn Reservation (Reservation) and, more
particularly, the specific statutes that authorized the construction and expansion of an
irrigation system on the Reservation.

. In 1904, Congress passed a statute requiring the survey and allotment of lands
~within the Reservation. See 33,Stat. 802 o1 seq. Through this Act, Congress directed
allotments to be made to all persons with tribal rights on the Reservation and required the
Temaining lands on the Reservation to be opened to settlement and entry, Jd. at 303-04.
Congress further directed that one-balf of the proceeds received from the sals of lands
within the Reservation were to be expended by the Secretary:

for the benefit of the said Indians and such persons having tribal rights on
the reservation ... in the construction of isrigation ditches, the purchase of
stock cattle, farming implemeats, or other necessary articles to aid the
Indians in farming and stock raising|.)

1d. at 305. Thus, the purpose of the Act was not only to provide for allotments to
individual Indians and thase with triba) ri ghts on the Reservation, but also to open the
reoaining laods to settlement and to use a portion of the proceeds to provide agricultural
assistance, including irrigation ditches, 1o the Tndians of the Regervation,

In 1908, Congress amended the 1904 Act to clarify the rights and responsibilities

that were to be conveyed with settlement and entry and to modify how the procseds from
the sale of lands within the Reservation should bo expended. See 35 Stat. 444, 448-50,

The 1908 Act prioritized the construction of irrigation systems for all irrigable lands
within the Reservation, regardless of Indian ownarghip, and removed the 1904 Act’s
limjtation on proceeds from “surplus” Reservation lands being nsed to constrnet
irrigation structures solely for the benefit of the Indians of the Reservation. See id. Only
after the use of proceeds to construct imigation systems within the Reservation’s
boundaries would the Secretary expend the remaining money “for the benefit of said
Indians™ to purchase cattle, farm implements, and other necessary articles. /4. at 450,

" Interpreting the 1904 and 1908 Acts

The Tribes” August 2007 letter focuscs squarely on the language contaived in the
1904 Act. In particular, the letter contends that the Project meots the requirements of the
ISDEAA because the 1904 Act stateg that the proceeds from the sale of “surplus” lands
shall be used to “benefit™ Indians within the Reservation, including the construction of
“irrigation ditches.” Letter at 2, 4, The letter interprets this language as explicitly
authorizing the construction of an irrigation system “for the benefit of Indians,” and
contend that tbe jrrigation Project therefore falls within 25 U.S.C. section 450f{a)(1)(E)
@8 & program “for the benefit of Indians because of their statug as Indians.” Letter at 4.
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The cited language, however, must be read in light of the eatirety of the 1904 Act,
as well as the 1908 Act that amended it. The 1904 Act provided that half of the proceeds
from the sale of “surplus” lands could be nsed to aid the Indians of the Reservation with
agricultural endeavors, including the construction of irrigation ditches. In the
Department’s view, this language falls short of authorizing the construction of a full-
Bedged irrigation system “for the benefit of Indians because of their status as Indians,”
Authorization to construct an irrigation syszem did not come until 1908, when Congress
explicitly directed the Secretary to reallocate the procesda from the sale of “surplus”
lands towards the construction of an immigation system to benefit all irrigable lands within
the Reservation, including those lauds that passed out of Indian ownership.

Regardless of the pereentage of vaallotted lands that were held by non-Indian
- settlers at the time of the Act’s passage, one carmot ignore Congress’s clear intent 1o

extend irrigation opportunities to alf lands within the Reservation. Congress opened the

buyers of Reservation lands to Pay a proportionate coat for the construction of such
sysiem, and then din;cted the operation and management of the systom to be transferred

The 1908 Act presents an additional obstacle Yo transfer the Project via a self-
determination contract. As discussed above, the 1908 emendment explicitly dlmcted that

of the lands to be irrigated thereby.™ 35 Stat. at 450 (emphasis added). Itis the
Department’s longstanding view that the italicized phrass must be read in light of the
curpent ownership.of Reservation Jands.

In other forumg;? the Tribes have emphagized the composition of ownership that
existed at the time of the 1904 and 1908 Acts in support of their position that the
rigation of non-Indian lands was to be & “m; or part” of the Project and that most of the
Project was to serve Indian allotments, The Department cannot ignore, however, the
dramatic shift in ownership that has occurredsince the 1904 Act authorized the

* See,eg., “Sumnmary of Testimony of the Confoderatad Selish and Kooterai Tribes of the Plathead Nation
on Serate Bill 1186, April 1996,
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“For the Benefit of Indians Because of their Status as Indians”

Our analysis is informed by the decisions of administrative and fadera] courts that
have considered whether certain programs are operated “for the benefit of Indians

Hoopa Valley relied on Navgjo Nation v. Dep 't of Health & Human Services, 325
- F.3d 1133, 1138 (9% Cir. 2003) (en banc), which beid that the Temporary Assistance for
Needy Families Act (TANF) is also not a Program “for the benefit of Indians because of

must be federal programa specifically targeted to Indians and not merely programs that
collaterally benefit Indians as 3 patt of the broader population.” /d. ar 1138,

Finally, the Department considered the applicability of Public Law 93-638 toa
Bureau of Land Management “hotshot” firefighting crew that fought fires on tribal and
non-tribal lands. See Tanana Chiefs Conference Ing, v, Acting Associate Algska State
Organization secking the $3lf-determination contract argued that the portion of the hotshot
program thet benefited tribat lands should be contractible under Public Law 93-638, Jd,
The Interior Board of Hidian Appeals (IBIA) disagread and concluded that the botshot
PrOgram was not operated “for the benefit, of Indiane because of their status as Indians.”
The IB1A noted that, because of the “unique, checkerboard pattern of land ownership” in

“the only logical conclusion ts that Alaskan hotshot crews are operated for the
benefit of all persons and valuable resources within the State[.]” Jd.

* Sce Hoopa Valtey Tribe v. Northern Arca Manqger, FBurcau of Reclamation, Dockat No. IRIA 00-41-A,
2001 I.D. LEXIS 140, *22.23 (Febraary 8, 2001)..
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Project shall be tausferred to the Owners of the irrigsble lands sexviced by the Project -
and implicit in this transfer is the termination of federal control over such operation and
management. Once the Secretary approves rules and regulations to trangfer these specific

the Project’s operation and management here through a self-determination contract would
<ontradiet Congress’s directive that these specific functions be stripped of their federal
slatus and maintained throygh non-federal finds, B

~ Distinguishing Mission Valley Power

A
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Your letter correctly notes that, in 1988, the Burean of Indian Affairs issued a

power distribution system crcated no rights for non-Indian landowners, Significantly, the
statutes that authorized the power distribution system did not contam language requiring
the benefits of the system to be extended to non-Indians on the reservation and did not
require operation and management to be transferred to the affected landowners. See, e g,

Conclusion

The transfer provision of the 1908 Act has been triggered, and the Department is
committed to facili ﬁngthetru:sferofﬂxeoperaﬁqpmdmnagcmcnt of the Project to

ion
contract for the @mﬁqnaudmmngunemofﬂwl’mject,ﬂwISDEAA cannot be read in
& vacuum and must be considered in light of the langnage of the 1904 and 1908 Acts.

The 1904 logislation authorizing the constructiog of irrigation ditches for the
beoefit of Indians on the Reservation was subsequentty amended to require the
construction of an irrigation system that would benafit both Indian allottees and non-
Indian purchasers of lands on the Reservation. Sinoe itg inception, the Project has been
operated to benefit both Indian and non-Indian irrigators, and all of thoge irrigators
contribute to the costs ofopﬂ'uﬁngwdmaimainiqg A8 system. Applying the standard
set forth in Nevajo and Hoopa Valigy, the operation and management of the Project is not
“specifically targeted” 1o the Tribes, but instead benefits both Indians and non-Indiang
ahke.5 Accordingly, we cannot conclude that the Project is “for the benefit of Indians

. because of their status as Indisns™ such that the Tribes would be entitled 1o a self
determination contract undér the ISDEA A,

* See Hoopa Valley, 415 F.3d t 990-92; Navgjo, 325 F.3d at 1137-39.
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. determination contract cannot be issued for programs that are no longer “faderal.” Thus,
Public Law 93-638 cagnot provide the vehicle for transferring this Project,

Fotl

Deputy Associate Soficitor
Division of Indian A ffairs

.. G Assistant Secretary — Indian Affairs
Director, BIA

FOP Transfer Team Leader, BIA
Joint Board of trol

oAx, .
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