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United States Departmenr of the Interior
OFRCE OFTTTE SOLICITOR

WasNngtoh, D,C.20240

IN REFLY REFFX TO

rames Steels Jr,, Chaiman DEC e | 2007
Confederated Salish and Kootonai Tlibes
P.O. Box 278
Pablo, Montana 598Sj

Dear Cheimran Steele:

I write in resPonse to l@ur August 17,2007 lcttcr (Lottor), which requests the
Deparhrent of t}e Infedor's vierte on thc applioability of ttre Indi- Self-D&erminadon
and Education Assisraocc Act of l9ZS, Osp6AA), oodifiad at 2j U.S.C. $ 4S0 et seq., to
ge gendlng transfsr of the o,peration and matqgo;ont of the Flathead lrrdian Irrigation
hjft (Project)^ Since 2002, fte Deparme'nt h.as csnsultsd with the Confodcraled Salish
and Kootenai Tribes (Tribes) and the Flarhesd Joir$ Board of Control (Board) regading
the necessary provisions and mechanism to tansfer the Project's operation andmnnagemef,rt iu an effort to facilitate a local solution.

Ttroughout this process, fte Tribes have posited that a selfdefermination contact
could serve as the appropriate mechauism for ra"sfe". In February2007, the principal
Deputy Assistant Sa;regry- Iudian Affairs informed the Tribes and the board that a
seltdetermination contapt would not work in ttris context. In July 2007, thc Tribcs
requested an oppornrnity to present to the Deparknent its logal views in favor of such a
coutapt, Yoru August letter sets forth those visws.

After further conddcring tlc Tribcs' visws urd carofirJly reviewirrg the statutes
and legislativehistorygoverning thc cstabtishmonq conctruction ana opeition ofthe
hjwL I remain convinced rhat a sclf-dstarminetion conhact does not provide an
appropriate or viable rnechanism to tanafcr the hoject's operation *d --"g*ent. A
detailed analysis of this position is sa forth below.

Brckground rnd Statutory Hlsrory

The ISDEA,\ known also as Public law 93-538, euthorizes the Secretary of the
Intcrior (Socretary) to enter into self-dctermination contrgcts for specific t5pcs ofgovemmcnt programs.' Most applicably, the Socrotary mry enter into self-detemination
cggtracts forprogrerns "for the benefit of Indiens because of their slatus as lndians[.]" 25u.s.C. g 450{a)(r)(E).

' 
The ISDEAA authorizee cotrrrncr for five caregonor of ftdera] progrars. see 2J u.s.c^ $450(a[l[A){E). Thc firsr thee caregories, zubiectione A rhrpugh d, ,.f", to gpccific srailtcs urdcr

which tibes c'n cFPly fiolsclf'deternriiation conbactr. The final two cf,rcgorics, rubsections D snd E, serforth goneral regu.irurnots for such coqgaots,
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--...h its lcner, thcTribes conteird thal.tnausc the linisation projoct] wasauLhorized by congrcsr 'for thc bencfit 3f s1d Iodi*&' il;[*{y falls-ind thi catcgoryof "oontrsctiblo prograns 'for the betrefit of Indirur b*.*o of thcir stafiIs as Indiaus.',,I'etto rt 4' rn deternrining ufrethertle i*j.*t ic in nst contnctiuc rmda the ISDBAA,wo mutt conaider the.$*ory of tbe Flatbssd Indirn nmrryu.ti* Rcsonration)*L *or.
P$o{*tv, theepecific stahtee that authorized tb;ilfrr.fion rqd opansion of auirrigation sys{cm on the Rescrvation.

' In 1904, cor18rece peseod'a 8tafitc requiriqg thc srrrvey aod alloftrrert of landswittrin tlre Reeenrafion. see 33,Sta[ s02 cl sa4. Tfroueb6is Act, congrcss dires,edolloboents to be made to all Poffione with hibrl ri$ta oi trc R"s"rrration and requircd thelguraining lands on the Rerervdion to be openred !o gettlcm€ot end eotry. Id. at 13o?-6y.-congress ftrthcr directed tbat sn+half of rire prooeedr .*ur*a from thE salo of landswithin the Reservation werc to be expenAeA bV n" Srr"rry,

for thc' benefit of the Frid Indiru snd ruch p€mom haviru lrbal riehtr onthe rose,rriation " ". in the conghrctiou of inii*ion air"lur, thu p*d*. &sloak cattle, faruring inplemcote, or othc,r;;rr), rrdclc$ to aid *ieIndienr in farnring and stock nisingl.]

!d--y305. Ttuq the purpose of the Act wu not ooly b provide for allohents toindividurl Indisns ,nu urorc with krbll righa on tnan#Jon, but also to opco oreGadning leads to sefilersctnt and to uro a-portion of ttpnoc"oar to pnovidc agriculturalaorierance, includiu.rlngation ditche+ to tlc Indiane ordh R"r.,nnatiorr

h 1908' Congress anqrded tho 1904.Act to aleriry the rights rnd rerponsibititiosthat weoe to be couveyedwie sottlcurut.md 6by sd omoarryrrow the procaods ftomtho sdo oflnnds rvithin t[s Rcs.rrsdon $r"U Ui'*i*-JJ-s* aS Stef 444, 44g-s0.q: lrys Act p,rioritized ths "*ru".t* "f hti8rffi;A; for alt inigablc l^udswithin thc Rescrvatiort rcgsrdlenr of Indim oori nOip, ,J rrmoved thc t904.Act,s
litTtation on proceeds.from'rurplus'Recsvdiqt lrrds bcing rued to constnrctinigetion siructures solely for thi bcdcfft "f th; ildi;;'ilr"n s*rrrron- ^gee rd, orrry
3ften $e.use ofryyc.,{s to consrrcr Inig*i;,;fi*" ;thi, thc Rosarvation,eboundsries would the Sccrctrry expcod fu rcm"lt;',g -ooy *fon the benefit of saidIndjAns" to purcb$e cattlq finn unrrcol@ts, aud o6coo69er31ry articles. Id. at 450.

:,,"' Intarprctingtle l9(X rnd l90t ftG

The Tribes' August 2007 letts focuscs tqurrcly on the Ianguago oontarusd in oel9o4 Act kr P4rticulor, the lercr coarcodr thrt t&r r"ii* mc* the requiremcnts of tbcISDEAA bocurse the 1904 Act statce uatuqrrcc*d;fi". th" nle of ,,surplus'lrndr
shall be ueed to 'tcnefit" Indirns rvithrn tbo nbcrraiorl io.lucng thc cona;firction of"inigation ditchc..t' Lcficr atz,1, rL rrtt* intrpratr tiri. r*g*g" as expricitlyauthoriring the constructiol o{rn ioifcio" s}rda.forthe bsnofit of IndisnE,,, andcontsnd thal rtr€ irrigation pnojeor ocrcfore farrs wnrrin-ziu.s.c. ,""fi;4;bi(rxrlcnl88 I prograD "for lhe benefit of Indi$r-b€carfsc of thcir st4tus as Indians.,, Lettcr et 4,
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also dircctod that all i'is'bi;i;a *rilt,,u, nifr^i:on-,r,ai;H"Hffi ffiffi*

Ttrc cited language, howercr, nuslbe 
1{ in light of the enri.ref}r of tbc 1904. Act,as wcll as the 1908 Act ur8t smeoad it the-tgo+.Actprrovidod 6at betf ofthc procccdsftom thc salo of "surplus" lands ooua u" ueed to *a thJ naians ofthe Resqvation withaEricuhml eodcavry, including tre consmcti." **;io; ditchcs. In rheD€parG€nt'' view, this langufe nuls strsrt oru.rthoi"rftlic confruction of a ftll-flod8ed inigation slstcn'frtfr'e u*rm of Indians uecgile ormet sufirr as Ildiaus.-Authorization to conshuct * i4ig.6; {ystat drd not come rrnril r90g, wheu congrwsotplicitly directed thc Secreary 6 t*ffir.r".tho prlocccdr ftom tbe sale of *surplus,,lande towards thc constuotiocbr**rintiqr ryimr to il;i dr t*r*t"j-rJ#wirhinthe Rese^ration, incruding th"*Gd; iiat pr"soc out of Indian ownership.

Regardlese olF" pcr€cntagc of uoallotted,lmds ftat were held by rron^Indiansenlerg at the tino of th.e ibrt pt["gq gu ggnot igone conlreqa's olerr intcrut roextend inigerion o,pportunitio L uu isrds wirhh e;T;;;m, con8,c,. opmod thoResqvrlion ror cntry md sciltrcmcnt i'Jgoa, ,"d;iltrrd i" rpos ,bu, the'e ..surpru',,
leuds wene aro crtitled to bco'fit il ; {t;ffi congruss irurrrcted thebuyers of Reoervatioaranda uo p"i"prp"nriJn nrr"Jt-r."ru conrkuction ofs,chsystern' and then dirpotcd ttro oxntiq ;.d m*.Bfri;frc systan to bc hansfcrrcdto (he oumerr of the urigded t nat rn* *rtruadotr ooJB woro rcpatd sge 35 stat. at449-50' Even if coneFere's originel intcorrr"r boo o .G*i^ thc constucti.u offuric"tion ditohos for the toocgiornercr'atloa i@i,It*r* movcd runy tonn thisinrcnt in l90E by dircoring rho connnrction of 

1 frri#*Gr* to baildt c//irrigrbtclaqds on tbs Rescrvetion"-Brsod oo tr,a ie^m trngigc orine I90E Acf r oanaot go eofrr es m co'nohrdc tnrt* itgg.d r);ttor m tr Rocr'uiqr wqrr iilmrrcd ro bco'ptret€d in porpetrrity 'tor &o ucacffiofthe Indnr u."i"r. "rtr,cir *etru ,s India*.,,
The l90E Act Prc*etrts an rdditionel obshcls to kausfu thc hojeet via e self-dotenninatiqn coatract. es diacussJ t'vc ttc rgos @dcot c,:rplicitly dir*tad thar'bhear 
tre parucots required uv ttir-e"inn*bi-;rd. fu, th" mnjor part of thoyil"H tauds inieabre .'dfr ary;tfico' *d ;bj* no ;og., for consfirrctionthtreo{, thournasgment 

Tq rpdfi;.f zu& irigrtion u,o*i shall pass to tlu ownarnof the luds to bc ffigated nrniuy.; lsi* + asO (cnryh.is addod). It is theDepartucut's longstanding viqn, ila tr" iufi"iz.a pirl"i .*1bc rcad h lighr of thccuEcnt owncrship.of Roscrrrtion Imdr,

In other *ry,rl9: Tnber have empherired rbc cmpoeirion of mmerhip thetexistcd at the tine of the 1eo0 and l90s A;6-io6;;tlporition thet thcirrigation of non-tndian ranar wrs m do'roi"*;;;;iilnrnoi*t rnd thrr ilroor orthehoject was to 
'.sorrva 

brdirn auunorr"- ib" D"dhJ-rffi, ignore, [owwer, thcdramntic shifr in owaenhip ttrr nrl-occ.rrr**nor tbe r90a A"ot ruthorizcd thesetlenent and enFvofR.Hrdl;rd" congrr$ arurorizecthe allotnent of
HT,:lf. ffillg1:$#l #**isd;"ilfr g * senrcrs. coargress

-tm'ifrffi"Htrmay ortur cosltderatoct srlirh and Koorcnri rlibc" of rbc Flrrhcad Ngr.ron
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cleem and th&t suah s)'lstcm ehsu be trmsJi,oed to thc gwrcrs ofthosc lands Trnough
ffffi*plovision 

oith-'t rot ** *gt; ;;" an qqticit Er&furory righr for all
.y1,n*,ff**,r.",Hrff,';o!f,*;: r-
rrngabre rands rrris *nstrucit* no, moot tha requirmcnb under I'DEAA.

cForthe 
Bendt of lndirosBecuuoof &cirStrfut rs Indtaner

our rrralysis is infrrmed by thc daisisns of adminigtative arrd ltrsdcrd cowts th,rthavc co*idY-ytg*ffirye1* 
irc qpcrrrcd -firr rhe bcncfir of rndianrbocatrse orr{3r:ta1us '' rndifri:r Hi;;;-;tro;o*, ?ribe v- R7mn,4, i F_3d eE619h cir' 2005)' 'rtt us' crtil?Ap'poalr r{prrera tf,c ieearfinenr,s derersdnarion thet rhsTlinitv Rt'Ip',o:",j* prre,ilri1o, rris* f;; sott-&rdmiuation iomrct uudaf;,H;n:rfot.itil&i 

'Tho 
oorut a,ftrmJ tn poporro*t,s a,r,ninisffiivcrr"o"uuf-*ffiff m,Ha1f t.qnar":Ltvehaisa;i'ffile&rnonoey

@t il"''-*, cc.tcs * "ffifiJ4ffi ;i ffi ffiffi.g;mcrnbers," and thrt coqgr*"il-o* ior*ll *tliiil. ffics t" .Oi"i_i* prograesbcncfitiqg 'qthe gcn€*l puou" ort*miuo iffiolr*es or pcopre,n Tbe courtconcluded tbat thc Triniry ni"o r""*.d"" o;;;;; not ..epccfficafly 
targeto4 jaIndia.8" but was l*t*dGil;; bcoeft " wicc fiugs of inraeoe. 4t5 F.3d at 99r.

naon yalt?rclied oa Nryio Natbn u Dql ofHatrt & finwt Sorvbes,32]' F 3d t 133' i I3s (ercir:t0d;i(* 6-rfird ffiil" thc Teorporary Asrmtancc forNccdvFanri$ 
$a oAlGi-iJ'il not ap.ogn;;ilu,o,u*unt of ,*ianr boca.so oftb€ir status u rnoirmi" Tdt;;" "o,"r ""oddd o, n,ru catquier orprpgnrordcliucaod in the ISDEAA ;,-d-d;*ford rlr.dh. ph," tuguage "rndmcores 

th*Prograus on sorviecs that arc 'for thc b€n.ai?ffiffiu*""r ofthcir srefrs as bdirur,uttst bc tu'l rygyt tPd;;rv r.rd;;tfr;;colla'hallv^*,,"*-:ntirdi*rililof tnco*.**.ifi11"|Iffi1fi:srarnsthrt
Finr[y, 

Fe Dcpartnot conEidond tho ryplicrhiliry of public law 93_63g to a' B*reau of l'*rd Mdg.tt*t "t"t*or'run-frffi 
fut foughr rires on Eibar andnon-|ribal lands' fu" ianam cw crfoffi".'Adf*g associato AIssfo srateffif,#W#fft#,is nre h tci,r"u;, i66, rh#ua

froeram thet ue'onicd ffi ,;;'l,Uffi *tilm ;ffi l:H*Tho Intcrion Boand of ffiian efrirqlnrg-T8.li;d concr'dcd rhar tho borshotprograQ w's noterrdr'nsd "ft'r-tho 
b+.fr"iiiilt-ro of their status aE rrdiaus_,,thc IBLA *,qq* o*** rrlii.qrn ffitfu.p*hrn of rand *^orhip,, toAr''k ' *thc onl,' lob"J;;il;; h ,fi.;fi;lffit drsrys are operued for thcbenaft of all porsons and valuabl" ro.*o Gthio 6;r. Lf, Id.

4

t-*: 
lyry 

yallEt T>tbay. Northozrt Arca Manat2001 I.D. LE)flS iao,;iz-zla"t ffi, ffT*,Btnoauof 
Rachaafioa,DochtNo- rBrA 00.{r_A,
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_^_r !y{of these ctees conclude tha

,G;:t1',:1il[$:;irf;d;1trffitr""ffi%ffi f.:ii""
ffi"tm*,*HffiTffii*ffibacntorqrirriedhrandcil;i;qrynffi 

ffiHffi#tr*ff *,,",

t appty to tbe kojet.s t or.r* r.-ilt"tl ry *rrur".
Abretce of, (FederalD 

Nrture Aftsr Trenrfer
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"*""fr "TJffififfiH*:gl ylT "!*, gyetsndnstion con'a' tsbcharr or rndi- Guo fi:;fr ffi"ffi.ffi*ff H*ffitrm1 jl,h.
F"Lilffi"tri6$l:trffi **:ffiR,,s*duy?l;ii*,-
ffiill*** 

ruL,'.,Jtunctions wilt no lonFr bc *fbd;;;ivr,n. 
u.;-;;;;.inretr& ,o ovcnscc rhc - 

, t Il- 
.

EWtr'Hffi cntisconrdstJtwjtn . f,i\ rrttrarren to tbe Pnoject r*a''*arnEi?li* t**lffiffitffim:" ll 
/ 

' 
r\ 2 

,n'v 
t'

Tbe intcn t of conEress to rcurorre thc opauioo ."a,.""Fai"r rn"=Ji *tftom rodcral contror is-1@; ilillLdu;;,iltr # Ao,. rhis Act srator rhat,*ffim;Ei"ffi?"ffiHffi,,'s,,
iDhdad-'-q rfter T*tr aft;-frna.oaduirrilr*,* wouldno rorrgw berudod or ilbridizcd bv 'j*i;t 

h:r*erinrrvoriwtives of hrblic I-aw e3-63E is to bansf€r f"a*"r p.g.,Jt i"i"o o ritc, ,iJ 6 ** rhar Fcdcral filndgaroprovided ro atlow "ifr 6.8ffi'frro prD8rnr udifrcq. Allowing nausfer or _
thc hoject's operation*'a tqiGr-k rroug.;f{;-j"*ioo "o;; *] *oord ,a l ,D-€onbedicr consress'sai*ti*ffit"'rp."ifi, 

ficiilil**u ;iffi.,;'.o, i, ro oJ, 
^

'atuo aqd mainlaincd 6not{# *"-fr;l hrrdr. 
--q w 

*.,.d "; .l ,Dirt ingutrhhsMturionvrrhy*ower 
W ff i\' tr"; /

#ffi ryffirrus* oasorasr€ryasi*iti* rftil o,'sftr. ra
ffi
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Your lcncr **atyPtcc that, in l9EE, rhe Burcau of Indisn Afrins iseued aselfdoemoosdotr tootutt fr,h;;d*"" ;1il;;e*t of rho pow€r disributionsls,ecn aow hovp as Misgion vulil-now;. ulftT;r"ject rhie power disriburiont)4Et.or setres both Indian anc non-Indirn .urro ift*.il* Tribes, view rhrr theISDEAA should aply ".ird; uou, orn*" fodsar prcEraoo^. r.atterer 5.' 
Thc lohind the coushrctiot and c'orutisn 

?f.ft* tx,o progfrms,horvevcr, ie merlr.dlv ditr.r**--fr,tik G *r,il;d;*g tbc omctnrction ofinigation *orT^A3: Ril^d# tb" ,t"r,r..__th.fifi"i".d ths csnstruction of thcpswcr distribt$ion .sy*t€e creuod;. tis$ frr;;Iffi, h3downers significantry, ttrestre'Es tlat ar*rorizd tu pr*J dt"ffi;;ffiffi_y conrrin raqguago roqrrinngtb bcnoffb of the rystem td t" .neoa.a b #-i"ddln tne res€n alion md did norrcqutuc oorrtio.llp!t'"a6;; u. m"rffi t"ia, aftct€drsdownqr. sce, e.g.,4s stlr 200 (lezr); as sttrsrilrigzg),62 s"r;; iil4E). h g, Dcp{Elsnfs view,tb'se disrincri"T [i**ehi *iy;;fd#." i"*i-..ili,*, may hne becu appropri*efc lvtission v.*vfo.6il;"i t the tranrfcr of tbs pnoJccr

Conclurl,on

Tbc toasfer provision of rhe r 
10j Act h.,-b.no tri$prc4 and the Dcprracot iscommitt'd b ftcifidtiqs &ohsffi oruo op*.tili'i*aerr* of tbc lroject tothe ownctr of the tandrLrisrilillrgn ttb"-dil;;,**, rccognrzee thcpotcnrial adruEEcB tt"t **r0.*" ni,r i*.iiiffi'tffi* a ssrdstcrnbadon' contrrct tuth€ 

t1r|t 
qud n;;;;sn ur:{hu-priin *,, FDEAA carnot bc rcad inr vrcu& rnd nusr bo comid.rcd driehr of th;o;ffi ofthq 1904 md r 90E Acb.

The lgfi loedatiou edbofidng tbs ooartuction of i*igrtion ditch* for fbcbcosfft of rndirnq 
?n$e n*"r*i- *, ,t$u-ryuasadcd ro reqqirg ttsoocttctiou of u $no$oo ry*-, rrt* uoutd d*db"6 rrurian'Ioncce etrd no*,Indienp'rchrnem- o-ftfrdr *"uoiLrai*t ffiitffi"pd"" thc projoct bss bccnoperucd to baocfit bqrh l"diln md no"-nau ugr"irru rlr of tbose irriga.0rrcontrihrc m trc.ooso-f op.ruinf;_riffii"idffir* Applying tho strodrrdeet fqrth n Nawi1*,l Hogw-d6,s'a.ffi;;:4'B.u.pr ofthc projcct is not.Srr*:frffi;lffiH,ffi [ffi ffi frlfu' bocuce ofthoir rr.r* c rrrcim.;;*.irttr r$T;#;;ru be arircd ro a sorf-dctcrninatioq conh-act -qmfrt* d#AA 

------ ---sl

asurnirc g1!:ry.of.arquM e", e"ryoiectmrv hrve begn qrtitled to aself{cte'r''iorti&"contrct pt- t"T.narepr}4n6t Offrcfiustim costs, coqgressdftectad tlc opar.tion cd;;rs;ent oi'6r*toiaEt;r*rf.rrd ro thc ometr ofall lands ide;tcd uvrn" i-ffioi-t*ora tn i no-ta'.r impriraarur on treee nx,ofrnctions be rqnrinated. pu6uc raw gtCgE;oty 
*dffi;gnuns or activities trararc carried out byrhe fodqer govmnmcnr on tc#rfri-ftto,bcg and a serf-

N 0 , 7 9 2 5  P .  7

6

s s"c 17oo* YaIIey,4l5 F3d at 9go-92;Newio, 325 F.3d et 1137-3g.
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debminntiq cont{ct cernot bc is$r.d frrpmgrao thrt are no lolgq.Todorral., ll'rs,
Pubric law g3'63g cranot prrovic" t" u.t'"ro frr tansfcrrin! firis projecr

The Depar&eut ie committed b wo-rting <tiligdly witht'c affectcd parties tos*"top the necessarv**t*i*ri; "*rrT q,,d;il reflect thc righ& andItrtEr.sts 0fa]l parties *d *.f;"drf";to;r u, s.*il."yJr-uor."o tnattuo Tribcsnavr been mectinere'utury*ttu tril'ii.trc ,oa no glr{,; ii,a.p conftnsnral rermsthat oorrrd eovsm-bod,il il;ffiffi: tun* ;;ffiir;il mrnqgoont of rheffJff*,Hfi #,Ti:i,tnt*tt:ffi ,",ffi L*L'*reny*iuti""io
Sincenely,

Edith R Bhokwctl
PArrty Aecociarc Solioitor
Diviaion of Indtrn Affaur

Agrifitant Sccrcnary _ Iadin AtrritrDirector, BIA
FIIP Trmsfcc Tcnm leader, BIAJoint Board ofC_oneol
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