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The Montana Power Company

Joint Offer of Settlement

Pursuant to 18 C.F.R. § 385.602, The Montana Power
Company ("MPC"), the Confederated Salish and Kootenai Tribes
of the Flathead Reservation ("the Tribes"), the Flathead,
Mission, and Jocko Valley Irrigation Districts (jointly,
"the Districts"), the Montana Consumer Counsel ("the Con-
sumer Counsel"), and the Secretary of the Interior ("the
Secretary") jointly submit this Joint Offer of Settlement in
the proceedings referred to above.

I. Introduction

These proceedings concern the Kerr Project, Project
No. 5, an existing three-unit hydroelectric project with a
capacity of some 180 megawatts located on the Flathead River,
a navigable waterway of the United States in northwestern

Montana. The Project consists of: (a) a 20C-foot-high,
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- 38l1-foot-long concrete arch dam with 14 spillway openings;

(b) a 185-foot-long, 30=-foot-high concrete gravity section:

-{¢} three power tunnels, each approximately B00 feet in ' tnwea -u

length; (d) a powerhouse containing three generating units
rated at 60 megawatts each; (e) three liS-kilovolt transmis-
sion lines, each approximately 1,500 feet long; (f) a 126,000~
acre natural reservoir, Flathead Lake, (g) water rights in
the Flathead River,! and (h) other appurtenant facilities.

A portion of the Project occupies lands within the
Flathead Indian Resexrvation; those lands, which include the
bed and banks of the south half of Flathead Lake,? are held
in trust by the United States for the benefit of the Tribes.
The Flathead Reservation was formed pursuant to the Treaty
nof Hell Gate of July 16, 1855, 1z Stat. 975. Because ovf the
treaty, applicable federal laws, and the Tribes' status as
an Indian tribe, the Tribes currently exercise certain
jurisdiction and governmental functions within the boundaries
of the Reservation, such as in the regulation cf riparian
rights of access and wharfage along the shores of the south

half of Flathead Lake,? hunting, fishing, and recreation

1 See pp. 7-B, infra.

2 See Confederated Salish and Kootenai Tribes v. Namen,
665 F.2d 951 (9th Cir.), cert. denied, 203 S. Ct. 314
(1982).

? Id.



on the Reservation,® and other matters. The State's juris-

diction on the Reservation is, in turn, limited in some
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respects. The Project also occuples certain other lands of
the United States.

An initial S50-year license to construct and
operate the Kerr Project was issued by the Federal Power
Commission to the Rocky Mountain Power Company (a subsidiary
of MPC) on May 23, 1930. The license was transferred to MPC
in 1938. The dam and first generating unit began commercial
operation in 1939, the second unit in 1949, and the third
unit in 1954.°¢

Under Article 30 of the initial license and
applicable law, MPC was required to pay a specified annual
charge to the Tribes for the use and occupancy of their
lands. That charge was subject to readjustment to reason-
able levels at specified intervals after the commencement of
commercial operations. The most recent readjustment in the

annual charge, to $2.6 million effective May 23, 1975, was

. See United States v. Pollman, 364 F. Supp. 995 (D.
Mont. 1973).

s See, e.g., Moe v. Confederated Salish and Kootenai
Tribes, 425 U.S. 463 (1976).

¢ In 1976 the Federal Power Commission deleted irom the
license certain transmission lines running from Kerr to
Missoula (Rattlesnake) and Anaconda to the south, and from
Kerr to Thompson Falls to the west, on the grcund that such
lines were no longer "primary lines"” under Section 3(1l) of
the Federal Power Act. The Kerr switchyard was also de-
leted. Montana Power Co., 56 F.P.C. 3290 (1976).



the result of a settlement approved by the Commission in
1978.7 Prior changes in the annual charge were the resulte
of lengthy agency and court proceedings stretching almost _<nerthw a~-
continuously from 1954 to 1972.°

Article 26 of the original license provides that the
licensee make available to the Flathead Irrigation Project
("the FIP"), an irrigation project operated and subject to
administration by the Bureau of Indian Affairs, Department of
the Interior, up to 15,000 horsepower at specified rates and
for specified purposes during the term of the license (herein-
after referred to as "Bargain Power"). The basis for Article
26 is a matter of dispute among the parties.' The irrigation
system of the Flathead Irrigation Project serves lands most

of which are held by non-Indians, and socme of which are held

! Montana Power Co., 5 FERC 1 61,126 (1978). On Avril

12, 1983, the Tribes complained to the Commission that MPC's
payment of the annual charge for 1982 had been untimely.

MPC responded on May 12, 1983, and the complaint is now
pending before the Commission.

' In proceedings beginning in 1954, the Federal Power
Commission approved an annual charge of $63,500 for the
third generating unit. Montana Power Co., 22 F.P.C. 502
(195%), rehearing granted, 25 F.P.C. 221 (1961), aff'd,
Montana Power Co. v. FPC, 298 F.2d 335 (D.C. Cir. 1962). In
response to a petition filed by the Tribes in 1959, and
after hearings held in 1965, the FPC readjusted the annual
charge for the entire Project to $950,000, effective as of
May 23, 1959. Montana Power Co., Opinion No. 529, 38 F.P.C.
766 (1967), rehearing denied, 39 F.P.C. 321 (1968), stay
granted, 39 F.P.C. 458 (1968) aff'd as to jurisdictional
issue, 445 F.2d 739 (D.C. Cir. er: banc, 1970), cert. denied,
400 U.5. 1013 (1971), aff'd as to merits (other than
interest) 459 F.2d 863 (D.C. Cir.), cert. denied, 408

U.s. 930 (1972).

’ See pp. 7-8, infra.



by Indians, within the Flathead Reservation. Before the

issuance of the original license, the Bureau of Indian

Affairs of the Department of the Interior Assumed responsi-

bility for the Irrigation Project. Article 26, like Article
30, has given rise to extended litigation between the Tribes
and the United States.}®

Article 23 of the initial license authorized MPC
to regulate Flathead Lake be:ween elevations 2883 and 2893,
A "Memorandum of Understanding" between MPC and the Army Corps
of Engineers, dated May 31, 1962, and amended on October 15,
1965, specifies certain elevations that MPC is to seek to
attain at given dates in order to accommodate flood control,
recreational, and power-production needs.!! Within the
limitations established by the Memorandum of Understanding,
MPC has operated the Project in accordance with the Pacific
Northwest Coordination Agreement, an agreement among the
Government and the owners of various projects on the Columbia
River and its tributaries concerning the coordination of
project operations. Pursuant to that agreement, MPC pays to
the United States, and receives from the operators of

various downstream projects, annual coordination payments in

1"  Confederated Salish and Kootenai Tribes v. United
States, 181 Ct. Cl. 739 (1967). Confederated Salish and
Kootenai Tribes v. United Staces, 417 F.2d 1340, 18% Ct. Cl.
319 (1969), and Confederated Salish and Kootenai Tribes v.
United States, 467 F.2d 131E, 199 Ct. Cl. 5899 (1972).

' The Federal Power Commission approved the agreement in
Montana Power Co., 35 F.P.C. 250 (1966).



satisfaction, among other things, of the obligations created
by Section 10(f) of the Federal Power Act. !?

T " The frii¥f{at"ITéen¥e for Kerr+expired by its terms
on May 22, 198C. Pending the issuance of a new, long-term
license, the Commissinn has issued an annaal license for the
Froject to MPC for each lizense year since then.? Begin-
ning in 1980, and ‘n each vear thereafter, the Tribes have
petitioned for readjustme *. of the annual charge during each
anmial license period. MPC has opposed such readjustment,
and, by order dated June 30, 1983, in Przject Ne. 5-303, +the
Commission denied each of the Tribes' rejuests.'® Appea. cf
-

that denial is now pending in vLhe J.S. Couxr cf Appeals for

‘he District of Criumbia “ircuyre. "
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On June 1, 1976, MPC applied in Project No. 5-004
for renewal of its license. On July 2, 1976, the Tribes

...filed a competing application—({Project ﬂbil2776—000) foE;Eﬁ; i

o P=T g

new license. Those applications were amended and supple-
mented in response to various deficiency letters from the
Commission staff.'®* On November 18, 1980, the Commission
issued public notice of the applications, and specified a
deadline for the filing of competing applications. No other
entity applied within the time allowed; nor did any federal
agency recommend recapture of the Project under Section 14
of the Federal Power Act.

Intervention was granted by the order of June 30,
1983, to the Districts, representing most owners of irrigable
lands served by the FIP. Citing the Act of March 7, 1928,
45 sStat. 212-213, and the Act of May 25, 1948, 62 Stat. 269,
the Districts claimed that the Kerr Project uses reserved or

appropriated water rights owned by the United States for the

( footnote cont'd)

license for a readjustment of the annual charge during its
term. Such petition, however, would be conditioned on the
settlement not becoming effective and would be intended to
be withdrawn as soon as the settlement became effectiva.
The Company intends to oppose such petition if and to the
extent that it is not withdrawn.

1§  MPC amended or supplemented its application on Octo-
bar 19, 1978; April 30, June &, June 29, and July 23, 1979;
March 11, April 24, July 7, and September 3, 1980; Apr:l €,
1981; and April 26, 1982. The Tribes supplemented their
application on June 11, 1979; and March &, April 14,

April 21, May 14, June 3, June 16, and September 18, 1980.



irrigators' benefit and that, as compensation for such use,

the Irrigation Project is entitled to receive a low-cost

T T"bl6ck Of ‘Power from thé Kerr Project, or equivalent-bemefits. =

The Secretary of the Interior was also granted
intervention. The Secretary has trust responsibility for the
resources of the Flathead Indian Reservation and responsi-
bility for participating in the licensing process under the
Federal Power Act, the Fish and Wildlife Coordination Act,
the Fish and Wildlife Act of 1956, the Bald and Golden Eagle
Act, and the Endangered Species Act. Additionally, the
Secretary claimed the authority to rejuire a low-cost block
of power for the Irrigation Project pursuant to the Act of
March 7, 1928, 45 Stat. 212-213. The Tribes and MPC have
disputed any claimed entitlement te low-cost power by or on
behalf of the Irrigation Project.

Intervention also was granted to the Montana
Consumer Counsel (a state agency created to protect the
interests of ratepayers in proceedings before regulatory
agencies), and comments on the applications were submitted
by the Environmental Protection Agency, the Army Corps of
Engineers, the Heritage and Conservation Service of the
United States Department of the Interior, the Montana
Department of Fish and Game (now the Montana Department of
Fish, Wildlife and Parks), ard the Fish and Wildlife Service
of the Interior Department.

By order dated July 29, 1983, the Commission set

the competing applications down for hearing. On October 11,
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1983, Presiding Judge Birchman directed the Commission staff

to submit an assessment of the need for an enviroenmental

impact statement onr-thé ‘proposed relicensing. - That assessz=--—

ment, filed on November 1, 1983, concluded that no EIS was
necessary, since relicensing would not be a major federal
action significantly affecting the quality of the human
environment.

Pursuant to the rchedule established by Judge
Birchman, each applicant filed its initial testimony on
January 27, 1984; each of the applicants, the Secretary, the
Commission staff, the Districts, and the Consumer Counsel
submitted rebuttal testimony on or about April 23, 1984;
reply testimony by each applicant, the Districts, and the
staff was filed on or about June 26, 1984. At the invita-
tion of the Presiding Judge, Bonneville Power Administration
("BPA") submitted testimony on or about July 1, 1984, and
August 27, 1984. Further testimony on behalf of the Secre-~
tary was filed on August 27, 1984, and the Tribes submitted
rebuttal to BPA's testimony on August 31, 1984.'7 Addi~
tional rebuttal testimony remained to be filed,

Pursuant to a ruling by the Presiding Judge as to
the scope of the matters designated by the.Commission for
hearing, the Tribes filed, on April 16, 1984, an application

in Docket No. EL84-12-COC s-cking an order to compel MPC to

'’ Each round of testimony was preceded and followed by
extensive data rzquests.

-y by
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wheel the output of the Kerr Project for the Tribes if they
should receive the Kerr license. MPC protested, and by
order dated July 25, 1984, the Commission denied the applia- -i»*n-
cation.?® The Tribes' request for rehearing, filed August
24, 1984, is now pending before the Commission.

On July 9, 1984, the Presiding Judge toured the
Kerr Project and lower Flathead River with representatives
of the applicants, the Secre*ary, and the staff. Public
hearings on the competing applications, having previously
been the subject of newspaper notice and cother publicity,
were held on July 9 and 10 at Kalispell, Pablo, and Mis-
soula, Montana. Formal hearings commenced on July 11.
Hearing sessions were held at Helena on July 11-13, and at
Missoula on July 16-18. At those hearings the parties'
testimony and exhibits as to fish, wildlife, and recrea-
tional matters were admitted into the record, and, except as
waived, cross-examined. Some of the testimony concerning
the respective applications, the annual charge, net invest-~
ment, the amortization reserve maintained under Section
10(d) of the Act, low-cost Irrigation Project power, and
other matters was also cross-examined in the Montana phase

of the hearings. Cross-examination of the remainder of the

. filed testimony was scheduled for September in Washington.

Pursuant te an order cf the Presiding Judge, the

Commission staff prepared a further environmental assessment

be Confederated Salish and Kootenai Tribes v. Montana
Power Co., 28 FERC T 61,141 (1984).
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which concluded that continued operation of the Kerr Project
by either applicant would not result in additional impacts,
and that appropriate mitigative measures would ensure that
the future operations of the Project would not significantly
affect the environmental resources of the project area,
Notice of the staff's assessment appeared in the Federal
Register on August 31, 1984,!* and comments thereon were
submitted by the Tribes ar: the Secretary.

At a prehearing conference on September 6, 1984,
the Presiding Judge deferred further cross-examination to
allow the parties to pursue settlemunt (Tr. 1548-49).
Various combinations of the parties and staff met in Montana
on September 12-13, 19-20, October 3-4, 23-24, and October
31l-November 1, and December 7. 1984. The instant Joint
Offer of Settlement is the product of those meetings andg
other discussions among the parties.

1I. Summary of Evidence and Parties' Positions

As indicated by the stipulation of issues adopted
by the Presiding Judge on April 10, 1984, and subsequently
modified, there are four categories of issues in the reiicenc-
ing proceeding: issues concerning which application should

be granted, issues arising if MPC's application is granted,

issues arising if the Tribes' application is granted, ang

i1ssues arising if either apglication is granted. The

'* 49 Fed. Reg. 34,570
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The Tribes took the position that their proposal

would better serve the public interest because, among cther

P

- vl
things, it would direct Project output to a utility having

higher avoided costs than MPC, thus displacing higher-cost
generation:?® because it would further national policy of
promoting Indian self-reliance and control over their
resources: because it would improve the Tribes' economic
condition; and because it would facilitate the development
of the "Buffalo Rapids Nos. 2 and 4" hydroelectric sites
downstream of Kerr.®! The Tribes also asserted that licens-
ing the Project to MPC without their consent would violate
the Indian Reorganization Act of 1934, 25 U.S.C. § 461, et
seq. and Section 10(e) of the Federal Power Act, and would
interfere and be inconsistent with the purposes for which
the Flathead Reservation was created or acquired. See 16
U.S.C. § 797(e).?® The Tribes alsoc asserted that, due tc
the deletion of certain transmission facilities from the
Kerr license in 1976, MPC lacked the necezsary rights of way

acrose tribal lands to transmit Kerr power to market.

e Exhibit Mo. 123 at 5.31-5.8.

11 Eyhibkiv No. 137 at 40-46. In addition, *he Tribes,

. given their treaty hunt..g and fishing rights, znd their

iurisdiction over certain recreation activities (see Exh.b.!
Neo. 137 at £6-52', asserted that they would coperate the
Prcject more responsibly than MPC with respect to fish,
wildlife, and recreation.

2 Exhibit No. 154 at 8-23.

Cam B s
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The Tribes took the position that their proposal
would better serve the public interest because, among other
things, it would direct Project ocutput to a utility having
higher avoided costs than MPC, thus displacing higher-cost
generation;?' because it would further national policy of
promoting Indian self-reliance and control over their
resources; because it would improve the Tribes' economic
condition; and because it would facilitate the development
of the "Buffalo Rapids Nos. 2 and 4" hydroelectric sites
downstream of Kerr.?! The Tribes also asserted that licens-
ing the Project to MPC without their consent would violate
the Indian Reorganization Act of 1934, 25 U.S.C. § 461, et
Seq. and Section 10{e) of the Federal Power Act, and would
interfere and be inconsistent with the purposes for which
the Flathead Reservation was created or acquired. Sea 16
U.S.C. § 797(e).?? The Tribes also asserted that, due to
the deletion of certain transmission facilities from the
Kerr license in 1976, MPC lacked the necessary rights of way

across tribal lands to transmit Kerr power to market.

'*  Erhibit No. 123 at 5.1-5.8,

'*  Exhibit No. 137 at 40-46. In addition, the Tribes,
given their treaty hunting and fishing rights, and thelr
jurisdiction over certain recreation activities (see Exnibit
No. 137 at 46-52), asserted that they would operate the
Project more responsibly than MPC with respect to fish,
wildlife, and recreation.

2 Exhibit No. 154 at 8-23.
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Each applicant disputed these and other assertions
made by the other.
i

B. Issues Arising If MPC's Application
Were Granted

P

The main issue arising only if a renewed license
were granted to MPC is the amount of the annual charge
payable under Section 10(e) of the Act to the Tribes for the
use and occupancy of their land. MPC submitted testimony,
based both on indexing of the present $2.6 million annual
charge and on the "net benefits"” method, that the annual
charge should be set at $3.25 million for 1984, escalating
annually with inflation thereafter.?' The Tribes submitted
testimony of one witness in support of a charge of $47
million, and of another witness supporting a charge of some
$30 million, each as of 1984, and each to escalate thereafter
with inflation.’* Both witnesses based their testimony on
"net benefits" analysis. The Secretary submitted testimony
also based on "net benefits" calculations advocating an
annual charge of some $30 million,?* while the Commission

staff witness recommended that the annual charge be paid to

'*  Exhibit No. 45 at 69; Tr. 561; Exhibit No. 307.

**  Exhibit No. 123 at 8.1-8.17 and Exhibit Nc. 156
at 9-23.

**  Exhibit No. 206 at 41.
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the Tribes in-kind, in the form of 47.9 percent of the

Project's output.?¢

[ . - . a-

1
s E T TR e, T s T T mme - ) B & ARt

C. 1ssues Arising If Tribes' Application
Were Granted

The primary issues arising only if the Commission
awarded the new license to the Tribes are the price payable
to MPC upon transfer of the Project, i.e., "net investment”
as defined in Section 3(13) -f the Federal Power Act, and
"severance damages", as described in Section 14. MPC
asserted that the statute's definition of "net investment",
as applied to Kerr, includes the original cost of the
Project (some $18.9 million) offset by accumulated deprecia-
tion only to the extent (some $450,000) that there had been
revenues in excess of "a fair return on investment", as that
term appears in Section 3{13).37 The Tribes anc the Staff
advocated subtracting all accumulated depreciation
(approximately $6 million as of the end of 1983), leaviny
"net investment" of some $12 million.?®*

The parties also disagreed on the amount of

"severance damag2s" that would be payable. MPC asserted

!¢  Exhibit No. 272 at 5.

7  Exhibit No. 72 at 10; Exhibit No. 75 at 2. These
figures were as at the end of 1983. It was uncontested that
the balance in the amortizatioun reserve fer Kerr provided
under Section 10{(d) of the Federal Fower Act was, at the end
of 1983, zero. Exhibit No. 72 at 9; Exhibit No. 277.

'*  Exhibit No. 122 at 24-5.

I PR I
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that severance damages properly include the costs of re-
Placing the lost project, and thus calculated the damages

-~ . for-Kerr~as at-19847at-some-$237'million, Less whateveriow ¢sv-"sa
amount was received in the form of "net investment".3??
Witnesses for the staff and the Tribes calculated severance
damages as negligible, comprising only certain control,
communications, and regulating equipment that would be
useless to MPC without Kervr.**

D. Issues Arising If Either Application
Is Granted

The main issues arising regardless of which

application is granted were (1) those relating to fish,

wildlife, and environmental concerns, and (2) whether the
new license should provide in some form for continuation of
"bargain power" sale to the Flathead Irrigation Froject, as

described above.

1. Fish, Wildlife, and Environmental

Issues. The Tribes, MPC, the Montana Department of Fish,
Wildlife and Parks and the Department of the Interior are
now conducting detailed studies of fish and wildlife,

variously at Flathead Lake and downstream of the Project,

that are expected to be completed in the spring of 1989.%!

3* Exhibit No. 3 at 2C.
b Exhibit No. 78 at 39-40; Exhibit No. 272 at 14.

**  Exhibit No. 150 at 5-12; Exhibit No. 151 at 5-13,
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Those studies will allow the parties to assess the conse-

quences of the current mode of operations, and possible
“#fchatiges? therein. -- MPC proposed that the™néw license profYgE = hare

for the continuation of the existing method of operation,

subject to such changes as may be appropriate upen completion

of the studies.*? The Tribes made essentially the same

proposal except that, pending the completion of those studies,

the Tribes recommended an instantaneous minimum instream

flow of 3,200 ~ubic feet per second.*? The Secretary

likewise advocated an interim minimum flow of 3,200 cfs,

based upon certain "wetted perimeter" studies conducted in

1981.** The Commission staff made the same recommendation.**®

Witnesses from the State Department of Fish, Wildlife and

Parks supported continuation of the existing regime pending

completion of the ongoing studies.*® Supplemental testimony

submitted by the Secretary stated that, pending completion

of the ongoing studies, the Commission should simply issue

annual licenses, and that any long term license shoulad

*2  Exhibit No. 59 at 10.

*? Exhibit No. 150 at 17-20. The initial license makes no
provision for minimum flows. MPC voluntarily seeks to main-
tain average daily flows of no less than 1,500 cfs. (Tr.
860-61)

** -Exhibit No. 220 at 9.

** Exhibit No. 288 at 6. The Staff's further environ-
mental assessment of August 31, 1984, nmodified the recommen-
dation to provide for certain exceptions toc the 3,200 cfs
minimum. Exhibit No. 346.

*¢* Exhibit No. 265 at *7; Exhibit No. 268 at 19.
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contain appropriate fish and wildlife conditions based upon

the result of those studies.*?

b SRS SR w2y L Rapow; TBargain :Power"..  MPC, without conceding any :+.. o .-
legal obligation to do so, expressed a willingness to
continue to sell power to the Flathead Irrigation Project in
the same quantity (i.e., up to 11.2 megawatts during the
months of April through October,_and up to 7.466 megawatts
at all other times) as at present, but stated that the
present rate was unreasonably low and would have to be
renegotiated.*® The Tribes took the position that there is
no legal requirement that a new license provide for "bargain
power"*? and expressed willingness to sell Kerr power to the
Flathead Irrigation Project at a price equal to that at
which it would be available to others.®®

The Districts' position is that, prior to the
licensing of Kerr, water rights in the navigable Flathead
River for the development of power were owned and controlled
by the United States and were reserved or appropriated by
the United States for the FIP to assure its viability; that

certain contracts, between the Districts and the United

“7 Exhibit No. 338 at 15. The Secretary's position is
that, under Section 4(e) of the Federal Power Act, and under
the Act of March 7, 1928, 45 Stat. 200, 212-13, he may
impese this and other conditions, if reasonable, without
FERC approval.

ue Exhibit No. 7 at 28.
** See Exhibits No. 168(a)-(c), 178-193, and 204-05.

' Exhibit No. 137 at 25-30.
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States, and the Acts of March 7, 1928, and May 25, 1948,

both supra, require that the Kerr licensee provide to the

- FIP, or to the irrigators.served thereby (most of whom are,

represented by the Districts), power at cost of generation

or equivalent benefits as a quid pro quo for the use of the
aforementioned water rights; and that in any event the
Secretary, pursuant to authority conferred by the Act of.
March 7, 1928, supra, or Section 4(e) of the Act, may
require the Kerr licensee to provide such low-cost power or
equivalent benefits for the FIP or its irrigators. The
Districts' testimony included an analysis of the allocation
of net benefits of the Kerr Project. It concluded that any
new license should therefore provide for low-cost power for
the FIP or its irrigators in the amount now provided pur-
suant to Article 26 of the original license at a rate per
kWh not in excess of generation cost (which, based on an
assumed continuation of the current $2.6 million annual
charge for use of Tribal lands, the Districts calculated at
2.088 mills per kWh).®*!

The Secretary claimed the authority to regquire a
low-cost block of power under the Act of March 7, 1928. His
witness concluded that, if the license were issued to MPC,
and the annual charge were set at $30 million (as another

witness for the Secretary recommended) the appropriate rate

*!  Exhibit No. 224 at 4-8, 16-18, and Exhibit Nos.
245-247, 249-352; Exhibit No. 254 at 8-20, and Exhibit Nos.
255-264.
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for the sale of power by MPC to the Irrigation Project would
be seven mills per kilowatt hour.'? In exercise of the

- ._.powers that he-claims under the Act of Maréh 7. .1928, the- .=
Secretary proposed to require such a rate in any license

issued by the Commission to MPC.

Terms of Settlement

The terms of the proposed settlement are contained
in the Stipulation and Agreement attached hereto as Appendix

1 and in the form of joint license attached to that appendix.

Summary of Settlement Terms

There follows a brief summary of the Stipulation

Section I of the Stipulation and Agreement pro-
vides that a 50-year license, in the form of Attachment A to
the Stipulation and Agreement, would issue jeintly to MPC
and the Tribes. Under that license MPC would hold and
operate the Project for the first 30 years of the term, and
the Tribes would, upon paying MPC a specified amount {the
"Conveyance Price"), hold and operate the Project for the
balance of the term and any annual-license term that may
thereafter occur.®’ Conveyance of the Project to th2 Tribes

would occur on a date between the 30th and 40th anniversaries

*2  Exhibit No. 339 at 22.

*!  Paragraph {(C)(1) (citations to "Article" or "Paragraph"
below refer to the Joint License).

I and Agreement.
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of the license, which date would be designated one Year in
advance by the Tribes.®* The Conveyance Price would include
(1)‘the"brigiﬁal'cb§t less accumilated depéeciation of the ™
Project, as at the time of the conveyance; (2) the original
cost less accumulated depreciation of certain control
equipment for which MPC has no comparable use absent Kerr;
(3) the replacement cost (to the extent not included in (2))
of certain communicatior equipment that is part of the
Project but that MPC will need to operate its integrated
system; and (4) the original cost of flooding rights in
certain lands near to, but outsidc, the Project bounds.?’®
The annual charge payable to the Tribes for the
use of their lands while MPC operates the Project would be
fixed at $9 million, payable in advance quarterly.®*® ‘That
amount would be adjusted every 12 months to reflect changes
in the Consumer Price Index.®’ It would nct be subject to
adjustment or change other than to reflect changes in the
CPI unless MPC were to add a fourth generating unit, or were

to add improvements to the existing units entailing 32

se Id.

e Paragraph (C)(2). Paragraph {C)(3) provides for
arbitration in certain circumstances if the parties disagree
as to the conveyance price. Arbitration is specifically
intended as a "bargained for" procedure integral to the
settlement. See Montana rower Co. V. FPC, 445 F.2d 739, 752
(D.C. Cir. 1970).

¢ Article 39(a).

7 Id.
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megawatts or more of added capacity, or if the Tribes ceased

to have the right to acquire the Project, or if the Project

“Yeverted to MPC diie to Ehe Yribes' failSfs to pay the Fll”

Conveyance Price.®' In the event of such an addition in
generating capacity, a reasonable added annual charge could
be imposed with respect thereto.®?

MPC would undertake, after conveying the Project
to the Tribes, to wheel Farr Project output to points of
interconnection with Bonneville Power Administration for a
rate established in accordance with the law.‘® It would
also undertake to train tribal members to cperate the
Project, beginning five years before conveyance.®? The
amortization reserve required by Section 10{d) of the Act
would be maintained by MPC until it conveys the Project to
the Tribes; thereafter it would be maintained by the
Tribes.*®?

MPC, while it operates the Project, would sall
power to the Flathead Irrigation Project in the present
amounts at an initial rate of 12 mills per kilowatt hour,

which roughly approximates the cost of generation with an

** Article 39(b).
8e Id.

¢  Article 49,

€1 Article 50.

2 Article 38.
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annual charge of $9 million.*? In succeeding years, as the

annual charge payable to the Tribes fluctuates with inflation,

]
i
L

+'80 to¢ CITT-the TonB et “ (Ini tiwl Ty 859 ad 11s) "of‘the rata-~ ~<wii-
charged to the Irrigation Project that is attributable to the
annual charge.*® The issue of whether the Flathead Irriga-
tion Project would receive low-cost power from the Tribes
after they assume operation of the Project would be deferred
until 15 years after the «ffective date of the license, at
which point that issue would, on petition by any interested
person, become ripe for determination before the Commission. %
If any party wished to claim a larcer low-cost biock than
that made available by MPC to the FIP, such claim would have
to be filed within 10 years after the license takes effect,
and promptly set for hearing.*® That requirement is intended
to cap the claim to low-cost power during the Tribes'
tenure, and to resolve the claim early enough, se as not to
impair the Tribes' ability to market the Kerr ocutput.

Pending the completion of ongoing fish and wildlife
studies, regulation of the Lake level would continue in
accordance with existing practice, as embodied in the

initial license and the above-described Memorandum of

¢*  Article 40(a).
** Article 40(a).
'S  Article 40(c).

¢ 1d.




- 25 -

Understanding with the Corps of Engineers.®’ MPC would,

however, undertake a new obligation to maintain minimum

- tiedini e 2 Elows (0f S3;72002cubic feet-per:-second, pending. completion. o€y 3F .
the fish and wildlife studies, except that from July 1
through September 15, if the Lake elevation were below
2892.7 feet, outflows could be reduced to the rate of
inflows into Flathead Lake {but not less than 2,200 cfs) if
that inflow rate were less than 3,200 cfs.*' Upon com-
pletion of the fish and wildlife studies, MPC would, after
consultation with specified agencies, submit for Commission
approval plans to protect and enhance the fishery and
wildlife resources of the Project.*® Those plans would be
subject to change by.the Commission after notice and oppor-
tunity for hearing.

In addition, without resoclving the question of
whether Section 4(e) of the Act generally applies *o re-
licensings” and without prejudice to the position of the
Commission, the Secretary, cor any other party on the issue

in other cases, the Secretary in this relicensing is expressly

7 Article 43. The language of that article is largely
derived from Article 23 of the initial license.

£  Article 44.

€% Articles 45 and 46. Under Article 47, MPC would also
study, and recommend appropriate plans to mitigate, loss of
wildlife habitat, if any, due to erosion at the north end of
Flathead Lake resulting from Project operations.

AT ey e e - . a . . .

7"  See Escondido Mutual Water Co. v. La Jolla Band of
Indians, 104 5. Ct. 2105, 2114, n.23 {(1984).
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granted the authority, within a reasonable time upon comple-
tion of the fish and wildlife studies, and after notice and
Lo wh Laser Opportunity: for-hearing, to- formulate suchifish.and wildligarunzty -

conditions as he could impose under Section 4(e) upon the

e, Aol sk i

issuance of an initial license.’' The Ccmmission will then,
by order, incorporate those conditions in the license.

MPC would also submit further detailed data
concerning the downstream recreation improvements described
in its testimony.’® MPC and the Tribes would undertake
during their respective tenures to monitor the effect of the
Project upon known historical or archeological sites.”?

In other respects, apart from certain exceptions
relating to the speci;l circumstances and status of Indian
tribes,’ the license contains the standard terms and condi-

tions for licenses of projects on navigable waterways and

encompassing United States lands. Thus, standard Articles
1-37 of Commission Form L-5 are included in the Joint License,
subject to certain limitations designed to preserve the
governmental authority and land-owning rights that are
currently held by the Tribes.

Under the Act of March 4, 1929, 45 stat. 1623, 1640,

no administrative charges may be applied. The Joint License

71 See Articles 45 and 46.
2 Article 48,
7Y Article 52.

*  See p. 2, supra.
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accordingly does not provide for any such charges. It does,

however, provide for an annual charge in accordance with Com=-

--mission regulations for the roughly 114 acres of federal-lands ..

(other than tribal trust land.) occupied by the Project.
Section II of the Stipulation and Agreement
provides that the Tribes will move to dismiss with prejudice
their appeal of the Commission order denying their claim to
readjusted charges during the annual license period.

Section IIT of the Stipulation and Agreement

provides that the Tribes will grant their consent for MPC to
obtain, upon payment of a specified sum, necessary rights of
way for certain transmission and switchyard facilities
referred to at page 14, supra.

Section IV of the Stipulation and Agreement contains
the Tribes' consent to the denial of their request for
compulsory wheeling in Docket No. EL84-12-000 (p. 9, supra).

Section V of the Stipulation and Agreement bars
any claim by the Tribes against MPC for any charge, payment,
fee, or tax, other than the annual charge under the license,
with respect to the Project.

Section VI of the Stipulation and Agreement
provides for each of the joint licensees to indemnify the
ofher against ciaims by third persons arising from the
indemnitor's operation or maintenance of the Project.

Section VII of the Stipulation and Agreement
contains the Tribes' undertaking to dismiss their complaint
about MPC's allegedly late payment of the annual charge for

1982. {note 7, supra)
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Section VIII of the Stipulation and Agreement

provides that the Stipulation and Agreement will become
éffective séhgzyé'QEEQF"éﬂé Coﬁmission has approved it in
its entirety and without modification, provided that by then
(a) the Commission's order has become final and no longer
subject to appeal, (b) the Secretary has issued right-of-way
permits for the previously-described transmission and
switchyard facilities; (c) »PC has paid for the rights of
way; and (d) the Tribes have moved to dismiss their appeal
concerning annual charges under annual licenses. Moreover,
the 50~day pericd must have ended within six months after
the Stipulation and Agreement is filed with the Commission.
Thus, to approve the settlement, the Commission must act
within approximately four months of the settlement's filing.
The settlement becomes null and void if any of the foregoing
conditions is not fulfilled within the specified time and
the joint licensees are required to notify the Commission
whether or not the conditions have in fact been satisfied.
Section VIII also contains the Secretary’'s consent to
issuance of the proposed license.

Section IX of the Stipulation and Agreement pro-
vides that the settlement is a negotiated one, limited to
the referenced proceedings, and not intended to bind any

party as to principle or serve as precedent in any other

FERC proceeding.
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Section X of the Stipulation and Agreement states
that, upon the effectiveness of the Stipulation and Agree-
ment, the above-captioned Proceedings shail be terminated.

Section XI of the Stipulation and Agreement Pro-

vides for execution in counterpart. Section XII provides

certain information, and limits the term of the Stipulation
and Agreement, to assure compliance with 25 U.S.C. § 81,
which specifies certain requirements for contracts with

Indian tribes. Section XIII specifies that payment of the

Conveyance Price by the Tribes as described above fully
discharges any obligation they may have to MPC under Section
15(a) of the Act.

Explanation of How the Settlement Serves
the Public Interest

As described above, the Kerr Project has been the
subject of almost continuous litigation among parties to
these proceedings since 1954, fully 30 years. The instant
settlement represents a careful balancing of the competing
interests of MPC ratepayers, tribal members, and irrigators
that fully protects fish, wildlife, and environmental
concerns. It helds out the prospect of ending complex,
costly litigation that has engendered deep emotions on all
sides, and eliminating the likelihood of such litigation in
the future.

Compromise has been achieved on each of the main

issues described earlier. ©On the underlying issue of who

gets the new license, the pa-ties have agreed to a joint
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license arrangement under which, for the first 30 years,

MPC's ratepayers will receive part of the benefits of Kerr's

LY
Y
i
H
)

relatively -low-cost -generating capability;+with the Tribes*=-+wn’+ trr
members receiving a part of such benefits through the annual

charge. For the last 20 years, the Tribes' members will

share such benefits with the ratepayers of the utility with

whom the Tribes negotiate a sale of the output; the Tribes

also will have the benefit «f controlling the resource.

MPC, by its undertaking to train tribal members and wheel

project output for the Tribes, will facilitate the Tribes'

assumption of the operator's role.

The annual charge payable by MPC while it operates
the project, $9 million adjusted annually for inflation,
likewise represents a substantial increase over the present
charge of $2.6 million, as well as the $3.25 million advo-
cated by MPC, but is well below the amount claimed Ly the
Tribes and the Secretary. Similarly, while MPC will receive
a considerably increased rate for power sold to the Flathead
Irrigation Project, that rate is still far below the rate at
which Bonneville Power Administration supplies the rest of
the Irrigation Proiect's needs.

The sequential tenures of 30 years for MPC and 20
Years for the Tribes are at the heart of the overall com-
ﬁromise. The 50-year licens: term that results is plainly

within the Commission's statutory authority.’ Wwhile the

'S See 16 U.S.C. § 799.

----m----q--
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Commission has adopted a policy of normelly limiting license

terms to 30 or 40 years unless the applicant proposes, or

T

I
1

" ‘has undertaken, major development, thatipbiicy'does not--~ -~ R bt
preclude longer terms in "unusual circumstances."?’® Nor
does Commission policy require "without deviation” the
computation of the new 50-year term from expiration of the
old term licensa, rather than from the effective date of the
new one.’?

It should also be stressed that fish, wildlife,
and environmental values are carefully protected by the
settlement. Under the terms of the settlement such specific
conditions as appear appropriate and reasonable may be
adopted upon completion in 1989 of the fish and wildlife
studies, now underway in and around the Project. In the
interim, a new and more restrictive minimum-flow requirement
will go into effect upon issuance of the new license. 1If
the matter were litigated, there is little chance that a
minimum flow provision of any sort could become effective
for at least two years, i.e., until the Commission had
actually issued its decision on the recipient and terms of a

new license.’®

*  The Montana Power Co., Project No. 2301, 56 F.P.C.
- 2008, 2013 (1976).

T 1d.

’*  Nothing in Confederated Tribes and Bands of the Yakima
Indian Nation v. FERC, 746 F.24 466 (9th Cir. 1984), pre-

{footnote cont'd)
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Perhaps most importantly from the standpoint of
the public interest, the instant settlement would terminate
the lerigthy, <costly, -and dcrimonious litigdtion that would 'o~~*"v
otherwise burden all concerned, the Commission itself, and
the courts for many years. -The settlement obviates the need
to litigate annual charge readjustments for the next 30

years, and defers the next Kerr relicensing proceeding for a

(footnote cont'd)

cludes issuance at this time of the term license contem-~
plated by the settlement. In Yakima, the Commission had
issued a new license to the incumben: (there were no com-
peting applicants) without requiring the submission of an
Exhibit S or seel:ing in any way to comply with the National
Environmental Protection Act; the Commission wholly deferred
congideration of fish and wildlife issues until completion
of certain studies then underway. In those circumstances,
the Ninth Circuit held that issuance of the license could
not precede consideration of fish and wildlife issues, and
consideration of whether an environmental impact statement
was redquired.

Her=, as noted, each applicant submitted an Exhibit S
and testimony on fish and wildlife concerns; testimony by
the applicants, the Secretary, the Montana Department of
Fish, Wildlife and Parks, and the Commission staff addressing
the issue of what interim neasures were required pending
completion of the studies has been filed and cross-examined,
and no party has suggested that interim measures other than
minimum flow requirements should be adopted; additionally,
the benefits of the interim measures are immediately avaii-
able only through the prompt issuance of a new term license
as part of the settlement. Further, the Staff has prepared
an environmental assessment, which has been modified and
supplemented, explicitly considering whether an EIS need
precede the issuance of a new license, and concluding in the
negative. Additionally, the instant license, unlike that in
Yakima, constitutes a settlelent, explicitly not binding the
Commission to any principle cor peolicy with respect to future
litigation. Yakima in short is a radically different carse,
and the holding there deoes not prchibit the settlement
proposed here.
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full 50 years. The settlement affords stability, relative
certainty for planning purposes, and a degree of harmony
among the parties, a situation unknown with respect to thé'7 T 2 marviae
Kerr Project for the past quarter century.

For the foregoing reasons the undersigned parties
respectfully request that the Commission approve the prof-
fered settlement without modification or delay.’® Further,

the parties waive all rights to file comments on this Joint

Offer of Settlement except the right, not later than 10 days

7 A draft Commission order approving the settlement is
attached as Appendix 2 hereto.
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after the filing of any initial comments thereon by Commis-~

sion staff counsel, to reply to such initial comments.
el
Respectfully submitted,

C——-.C——‘-¢/¢~t——

Attorney for the Secretary of
the lnterior

l\ll(b(w Ly . pffcv

Attorney for The Montana
Power Company

Vel L M.

Attorney for the Confedefrated
Salish and Kootenai Tr¥ibes of
the Flathead Reservation

) C g 5k

The E?ﬁtana Consumer Counsel
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APPENDIX 1 TO JOINT
OFFER OF SETTLEMENT

UNITED STATES OF AMERICA
~FEDERAL ENERGY REGULATORY COMMISSION

The Montana Power Company Project Nos. 5-004
and 2776-000

Confederated Salish and
Kcotenai Tribes of the

Flathead Reservation

Project No. 5-003

St e P Snus? s sl

The Mcntana Power Company

Confederated Salish and
Kootenai Tribes of the
Flathead Reservation

v. Locket No. EL84-12-000

e S N Vst Nt i et

The Montana Power Company

Stipulation and Agreement

This Stipulation and Agreement is entered into by
The Montana Power Company ("MPC"), the Confederated Salish
and Kootenai Tribes of the Flathead Reservation ("tne
Tribes"), the Flathead, Mission, and Jocko Valley Irrigation
Districts (jointly "the Districts"), the Montana Consumer
Counsel ("the Consumer Counsel”) and the Secretary of the
Interior ("the Secretary"), in order to settle the proceed-
ings referred to above. Those proceedings are described
more fully in the "Joint Offer of Settlement" submitted to
the Federal Energy Regulatory Commission simultaneously

herewith, and incorporated hciein by reference.
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I. Issuance of Joint License
1.1 MPC, the Tribes, the Districts, the Consumer

Counsel, and the Secretary agree jointly to propose, and do

e n B AT T

hereby propose, that fha Commission issue a joint 50-year
license ("the Joint License") in the form of Attachment A
hereto, which is incorporated herein by reference, and under
which it is contemplated that MPC will, for the first 30
years of the license term, operate, maintain, and have
exclusive right to, and interest in, the Project and that,
thereafter, upon payment of a specified sum, the Tribes will
operate, maintain, and have exclusive right to, and interest
in, the Project for the remainder of the license term,
including any immediately following annual license terms.
Subject to the terms and conditions of the license, in-
cluding future agreements or determinations pursuant there-~
to, the entity operating the Project will be entitled to all
of the power produced by it.

II. Dismissal of Appeal Concerning Annual
Charges During Annual-License Period

2.1 Subject to the other terms and conditions of
this Stipulation and Agreement, the Tribes agree to move, on
ocr before the Effective Pate {as defined in Section 8.1
below), to dismiss, with prejudice, the appeal in Zonfed-

erated Salish and Koctenai Tribes v. FERC, Case No. 83-1980

(D.C. Cir., petition for re-iew filed Sept. 13, 1983), and
thereafter to exercise their best efforts te secure such

dismissal.
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III. Rights of Way Across Indian Lands
For Project-Related Facilities

J.1(a) Within 15 days after the filing of

this Stipulation .and Agreemefit, the Tribes will grant, in

writing, and deliver to MPC, their consent, in substantially
the form attached hereto as Attachment B, for the Secretary
to issue permission pursuant to 25 CFR Part 169 for MPC's
“Kerr-Related Facilities" (as hereafter defined), in sub-
stantially their present forwm and without increase in
transmission capacity, to use and occcupy tribal trust lands
and other lands owned by the Tribes for the terms and on the
conditions specified in Attachment B, which is incorporated
herein by reference. Subject to the other terms and con-
ditions of this Stipulation and Agreement, the Tribes hereby
waive any claims to damages for trespass and any other
compensation or payment for the use or occupancy of their
lands by the Kerr-Related Facilities prior to the effective
date of the permission described above, provided that no
claims for damages or liability arising out of alleged
negligent or other wrongful acts or omissions by MPC in the
operation of the Kerr~Related Facilities shall be precluded
by such waiver.

(b) The term "Kerr-Related Facilities" shall
include: (i) the Kerr-Thompson Falls 100-kV "A" and "R"
transmission lines, (ii) the Ker.-Rattlesnake 161-kV "a"
transmission line, (iii) MPC's Kerr Project switchyard,
(which facilities (i), (ii) and (iii) are more fully de-

scribed in Montana Power Co., 56 F.P.C. 3290 (1976)), and,
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III. Rights of Way Across Indian Lands
For Project-Related Facilities

3.1(a) Within 15 days after the filing of

this Stipulation and Agreement, the Tribes will grant, in-- -~-o-

writing, and deliver to MPC, their consent, in substantially
the form attached hereto as Attachment B, for the Secretary
to issue permission pursuant to 25 CFR Part 169 for MPC's
"Kerr-Related Facilities" (as hereafter defined), in sub-
stantially their present form and without increase in
transmission capacity, to use and occupy tribal truet lands
and other lands owned by the Tribes for the terms and on the
conditions specified in Attachment B, which is incorporated
herein by reference. Subject to the other terms and con-
ditions of this Stipulation and Agreement, the Tribes hereby
waive any claims to damages for trespass and any other
compensation or payment for the use or cccupancy of their
lands by the Kerr-Related Facilities prior to the effective
date of the permission described above, provided that no
claims for damages or liability arising out of alleged
negligent or other wrongful acts or omissions by MPC in the
operation of the Kerr-Related Facilities shall be precluded
by such waiver.

(b) The term "Kerr-Related Facilities" shall
include: (i) tlie Kerr-Thompson Falls 100-kV "A" and "g"
transmission lines, (ii) the Kerr-Rattlesnake 161-kV "A"
transmission line, (iii) MPC's Kerr Project switchyard,
(which facilities (i), (ii) and (iii} are more fully de-

scribed in Montana Power Co., 56 F.P.C. 3290 (1976)), and,
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in addition, (iv) an existing underground communication
cable running between the Project switchyard and the Project
powerhouse, and (v) an access road running from the unnum-
bered county road that is located in Secti;n 13, Township 22
North, Range 21 West, to the Kerr Project camp and power-
house.

IV. Denial of Wheeling Request

4.1 Subject to the other terms and conditions
of this Stipulation and Agreement, the Tribes consent to
the denial of their request fer rehearing in Docket No.
ELB4-12-000,

V. Payment of Annual Charge

5.1 At the time that it pays the first quarterly
installment of the annual charge provided under Article 39
of the Joint License, MPC will also pay to the Tribes, in
the manner provided by said Article 39, the annual charge
due for the portion of such calendar year preceding the
Effective Date. The amount due shall be (a) $2.6 million,
times (b) the number of days in the calendar year prior to
the Effective Date, divided by (c) 365.

5.2 Payment of the anmeal charges for the use of
tribal lands provided in the present series of annual
licenses (including the payment provided in Section 5.1) and
payment of the annual charges provided pursuant to Article
32 cof the Joint License shall be in full discharge of MPC's
obligations under Section 10{e) of the Federal Power Act

("the Act") and any comparable future provision of federal
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law for the use and occupancy of Tribal lands by the Project
through the term of the Joint License, and of any annual
licenses issued immediately thereafter. Except for the
right-of-way payment provided in Attachment B hereto, no
other charge, payment, fee, or tax with respect to the
Project, the project works, or use of the project lands for
project purposes shall be payable by MPC to the Tribes,
provided that no claims for damages or liability arising out
of alleged negligent or other wrongful acts or omissions by
MPC in the operation of the Project shall be precluded by
this Section 5.2.
Vi. Indemnification

6.1 As between the Tribes and MPC, MPC will be
solely liable for any injury, damage, or liability of any
sort to any third person arising ovt of the operation or
maintenance of the Project under the Joint License before
the conveyance of the project works to the Tribes as pPro-
vided in Paragraph (C) of the Joint License. MPC will
indemnify the Tribes and lold them harmless against any
claim or liability (including reasonable attorneys'’ fees)
arising out of such operation or maintenance during such
period, provided that MPC shall have received prompt written
notice of such claim and shall have been afforded the right
to select counsel and control the manner in which such claim
is defended against or compromised.

6.2 As between the Tribes and MPC, the Tribas

will be solely liable for any injury, damage, or liability
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of any sort to any third person arising out of the operation
or maintenance of the Project after the conveyance of the
project works as provided in Paragraph §C)iof the Joint
License. The Tribes will indemnify MPc'and hold it harmless
against any claim or liability (including reasonable attor-
neys' fees) arising out of such operation or maintenance
during such period, provided that the Tribes shall have
recaived prompt written notice of such claim and shall have
been afforded the right toc select counsel and control the
manner in which such claim is defended against or com-
promised. It is expressly understood that nothing in its
undertaking to train tribal members under Article 51 of the
license or any act or omission in the training program will
make MPC liable to any third party for any amount what-
soever.
VII. Tribes' Complaint

7.1 Subject te the terms and conditions of this
Stipulation and Agreement, the Tribes consent to the denial
of their complaint of April 12, 1983, described in n. 7 of
the Joint Offer of Settlement.

VIII. Effectiveness

8.1 The various provisions of this Stipulation
and Agreement, including the Joint License attached as
Attachment A, were negotiated as part of the whole and are

not severable. Commission approval is sought for this
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Stipulation and Agreement as a whole. This Stipulation and
Agreement, and the Joint License attached as Attachment A,
shall become effective upon, and only upon, a date (the
"Effective Date®) 50 days after the Commission has entered
an order (i) approving the instant Stipulation and Agreement
in its entirety and without modification, (1i) issuing a
joint license in the form of Attachment A hereto in its
entirety and without modification, (iii) denying the Tribes'
rehearing request in Docket No. EL84~12-000, and (iv)
denying the Tribes' complaint of April 12, 1983, provided,
that such order shall, on the Effective Date, be final and

no longer subject to judicial review; provided further, that

the Effective Date shall have occurred within six months
after the filing of this Stipulation and Agreement; and

provided further, that on or before such Effective Date all

of the following other conditions shall have been fulfilled:

{a) The Tribes shall have moved
for dismissal of their petition for
review in Confederated Tribes v. FERC,

p. 2, supra,

(b) The Secretary shall have
issued permits as provided in Section
3.1 supra, and

{(c) MPC shall have made payment as
provided in Attachment B hereto.

If the Effective Date has not occurred within six months
after the filing of this Stipulation and Agreement, or if
any other condition in any of the foregoing provisos is not

fulfilled within the time specified, this Stipulation and
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9.2 The provisions of the instant Stipulation and
Agreement are intended to relate oﬁly to the specific
matters referred to herein and, by agreeing to the instant
Stipulation and Agreement, no partf.;aivééiéﬁy’claim or
right which it may otherwise have with respect to any
matters not expressly provided for herein.

9.3 The instant Stipulation and Agreement is made
upon the express understanding that it constitutes a negoti-
ated settlement with respect tc the above-referenced pro-
ceedings. Except as otherwise expressly provided for
herein, neither any party nor the Commission Staff shall be
deemed by entering into such settlement to have approved,
accepted, agreed to, or consented to any principle, con-
struction, or rule cof law.

9.4 The instant Stipulation and Agreement was
negotiated and entered into at a point in the above~refar-
enced proceedings when only some of the written te~*imony
and exhibits filed therein had been subjected to cross-exam-
ination and ruled on as to admisgsibility, and when addi-
tional testimony and exhibits remained to be filed.. Each
party waives, in connection with thise settlement, any right
that it would otherwise have to cross-examine testimony and
exhibits, to file or have admitted into evidence additional
testimony and exhibits, or to object to the admissibility of
any evidence, all such waivers being conditioned on the

approval of this settlement by the Commission. Each party
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also waives any claim in future Commission proceedings that
the Commission's approval of this settlement constitutes any
finding or determination other than thaf t@e settlement as a
whole is fair and reascnable and in the public interest, or
that such Commission approval constitutes approval of, or
precedent regarding, any principle or issue in this proceed-
ing.

9.5 Each party waives any c¢laim that this settle-
ment constitutes a concession by any party, or that approval
of the settlement constitutes a finding or conclusion by the
Commission, (other than by reason of Articles 40(a) and 40(b)
of the Joint License,) (a) that the Commission is authorized
or empowered to require the Licensee to sell power to anyone
againat the Licensee's will; (b) that the Flathead Irrigat:ion
Project ("the FIP"), the Districts, or anyone else, is
entitled to purchase power from the Licensee of the Kerr
Project, or so to purchase power in any particular quantity
or at any particular rate; {(c) that the rate specified in
Article 40{a) of the Joint License is reasonable; or (d) that
the FIF, the Districts, or anyone else, is entitled for any
period to reserve the exclusive right to sell power within
the boundaries of the Reservation. Nothing in the above
shall limit the authority reserved to the United States
under Section 16 of the Federal Power Act.

9.6 Nothing in Article 15, 20, 45, 46, 47, 48, or
52 of the Joint License shall be construed as constituting

recognition by the Tribes of the jurisdiction of the State
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of Montana within the boundaries of the Flathead Indian
Reservation respecting the matters covered by such articles.
9.7(a) MPC, the Tribes, the Districts, and the
Secraetary agree “that this Stipulation and Agreement and any
license issued thereunder by the Commission shall not
enlarge, diminish, or be interpreted as a waiver of any
authority the Secretary may have under Section 2(e) of the
Act to impose conditions with respect to fish, wildlife, and
other environmental concerns for the relicensing of the Kerr
Project. Further, all parties agree that for the purposes
of the instant settlement, and in order to reach an agree-
ment among all the parties, and without resolving the
question of whether Section 4(e) applies to this proceeding,
the Secretary shall be allowed, within a reasonable time
upon completion of ongoing fish and wildlife studies being
sponsored or conducted by the Bonneville Power Administra-
tion, MPC, the Tribes, and the Bureau of Indian Affairs, to
impose such reasonable license conditions with respect to
fish, wildlife, and other eavironmental concerns as the
Secretary would be empowered under Section 4(e) to require
with respect to an initial license. Such conditions will bhe
imposed in accordance with the procedures developed for the
formulation of Section 4(e) conditions, and in any event,
again, solely for the purpose of reaching an agreement among
the parties to this settlement, for the formulation of these
license conditions, such procedures will include notice and

opportunity for hearing. Further, all parties agree that,
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upon receipt of the Secretary's conditions, the Commission
by ordexr shall adopt and include the conditions in their
entirety in the license issued pursuant to this Stipulation
and Agreement. MPC, the Tribes, and the Dfstricts agree to.
waive, and do hereby waive, any claim that they might have
that imposition of terms and conditions at that time, rather
than during the course of the relicensing proceedings, is
untimely.
(b) MPC, the Tribes, the Districts, and the
Secretary agree that, except to the extent limited by
Article 40(c) of the Joint License appended hereto ag
Attachment A, this Stipulation and Agreement and any license
issued thereunder by the Commission shall not enlarge,
diminish, or be interpreted as a waiver of such authority as
the Secretary or others may have under the Act of March 7,
1928, 45 stat. 212-213, if and to the extent applicable,
with respect to the matters covered by such Article 40(c).
X. Termination of Proceedings

10.1 Upon the effectiveness of the instant Stipu-~
lation and Agreement., the above-captioned proceedings shall
be deemed terminated.

XI. Counterparts

11.1 This Stipulation and Agreement may be
executed in any number of countergarts, each of which zhall
be an original, and all of which shall constitute one agree-

ment..
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X11. Statutory Compliance
12.1 In satisfaction of 25 U.S.C. § 81, to the
extent applicable, the parties further state and agree that,
- a) The parties in interest to this Stipula-
tion and Agreement are the parties entering into it. MPC is
a Montana corporation, with principal offices at Butte,
Mcntana, primarily engaged in the generaticen, transmission,
and distribution of electricity and natural gas; the Tribes,
whose principal office is at Pablo, Montana, are a confedera-
tion of American Indian tribes organized under the Indian
Reorganization Act of 1934, 25 U.S5.C. § 461 et seq., and
operating through a Trikal Council organized pursuant to a
constitution and by-laws adopted under that Act; the Dis-
tricts are entities, having their principal office at 5t.
Ignatius, Montana, created under Montana law to perform
certain obligations and exercise certain authority on behalf
of the owners of irrigable lands served by the FIP:; the
Montana Consumer Counsel is an agency, created by the
Montana state constitution, having its principal office at
Helena, Montana, with respensibility for protecting the
interests of ratepayers in proceedings before regulatory
agencies; and the Secretary, with his principal office in
Washington, D.C., is the chief officer of the United States
Department of the Interior.
b) This Stipulation and Agqreement is made in

the State of Mcntana.
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¢) It has been approved by the Tribes'

Tribal Council pursuant to Article VI of the Tribes' Con-
stitution in order to promote the welfare of the Tribes and
their members. - TR s
d) All rights and_obligations hereunder that
have not previously terminated shall, in any event, do so on
February 1, 2095.

XIII. Payment on Conveyance of Project

13.1 Payment by the Tribes of the amount provided
pursuant to Paragraph (C} of the Joint License shall be in
full discharge of any obligation by the Tribes for payments
to MPC under Section 15(a) of the Federal Power Act, and
under any comparable future provision of federal law, arising
out of a conveyance of MPC's interest in the Project as
provided in Paragraph (C).

Date Secretary of the Interior

Date Chairman of the Board of
of Directors, The Mcntana
Power Company
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¢) It has been approved by the Tribes'
Tribal Council pursuant to Article VI of the Tribes' Con-
stitution in order to promote the welfare of the Tribes and

1ot
their members.

d) All rights and obligations hereunder that
have not previously terminated shall, in any event, do so on
February 1, 2095.

XIIl. Payment on Conveyance of Project

13.1 Payment by the Tribes of the amount provided
pursuant to Paragraph (C} of the Joint License shall be in
full discharge of any obligation by the Tribes for payments
to MPC under Section 15(a) of the Federal Power Act, and
under any comparable future provision of federal law, arising
out of a convevance of MPC's interest in the Project as

provided in Paragraph (C).

Date Secretary of the Interior
a@ika foﬂéﬁiénumaﬂdz
Date Chairman of the Board of

of Directors, The Montana
Power Company
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Attest:

Date

Attest:

Date

Date

Date

Date

Seckxfdtary, The Montana
Power Company

%

Chairman of the Tribal
Council, Confederated
Salish and Kootenai
Tribes of the Flathead
Reservation

Tribal Executive Secretary,
Confederatad Salish and
Kootenal Tribes of the
Flathead Reservation

The Montana Consumer
Counsel

Chairman of
the Jocko Valley
Irrigation District

Chairman of
the Mission Irrigation
District

Chairman of
the Flathead Valley
Irrigation District
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Secretary, The Montana
Power Company

Council, Confederated
Salish and Kootenai
Tribe f the Flathead

Kootenai Tribes of the
Flathead Reservation

The Méontana Consumer
Counsel

Chairman of
the Jocko Valley
Irrigation District

Chairman of
the Mission Irrigation
District

Chairman of
the Flathead Valley
Irrigation District
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Date 4

Date

Date

Date

Secretary, The Montana
Power Company

:. PR ..--1----.-.-.. ew

Chairman of the Tribal
Council, Confederated
Salish and Kootenai
Tribes of the Flathead
Reservation

Tribal Executive Secretary,
Confederated Salish and
Kootenai Tribes of the
Flathead Reservation

Chairman of
the Jocko Valley
Irrigation District

Chairman of
the Mission Irrigation
District

Chairman of
the Flathead Valley
Irrigation District
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Date
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Date
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Date
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Secretary, The Montana
Power Company

Chairman of the Tribal
Council, Confederated
Salish and Kootenai
Tribtes of the Flathead
Reservation

Tribal Executive Secretary,
Confederated Salish and
Kootenai Tribes of the
Flathead Reservation

The Montana Consumer
Counsel

Chairaan of

the Jocko Valley
Irrigation District

airma
the Mission Irrigation

the Flathead
Irrigation District
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Attachment A to
Stipulation and Agreement
JOINT LICENSE

(A) 7This joint license is issued this ___ day of

., 1985, to The Montana Power Company of Butte,
Montana ("MPC"), and to the Confederated Salish and Kootenai
Tribes of the Flathead Reservation, Montana ("the Tribes")
under Section 15 of the Federal Power Act ("the Act") and
such other statutes as may apply. Subject to satisfaction
of the conditions stated in Section 8.1 of the Stipulation
and Agreement pursuan® to which this license is issued, the
license becomes effective on a date {(the "Effective Date")
50 days after the date of its issuance and continues for a
term of 50 years from the Effective Date. It is for the
continued operation and maintenance of the Kerr Project,
Project No. 5, located on, and using waters of, the Flathead
River, a navigable waterway of the United States, in Lake
and Flathead Counties, Montana, and occupying lands of the
Flathead Indian Reservation held by the United States in
trust for the Tribes. This license is subject to the terms
and conditions of the Act, which is incorporated herein by
reference as part hereof and subject to such rules and
regulations as the Commission has issued or may issue or
prescribe under the provisions of the Act, provide:d that in
case of any conflict between Paragraph (C) or Article 39 of

this license and any present or future rules and regulations
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of the Commission, the provisions of this license shall
control.

(B) The Kerr Project, Project N?. 5, consists of:

(1) All lands, to the extent of the Licen-

see's interests in those lands, constituting the preject
area, enclosed by the project boundary, and used and useful
in the project operations. The project area and boundary
are shown and described by certain exhibits that form part
of the application for license and that are designated and

described as:

Exhibit FERC No. 5~ Showing

J=1 122 General Map Of Project Area
J=-2 123 General Manp Of Project Area
K-1 124 Detail Map Of Project Area

K-2 125 " "

K-3 126 " "

K-4 127 " "

K-5 128 " "

K-8 129 " "

K=7 130 " "

K-8 131 " "

K-9 132 " "

K-10 133 " "

K-11 134 " "

K-=12 135 " n

K-13 136 " "

K-14 137 " n

K-15 138 n n

(2) Project works consisting of: (a) a
reservoir with a surface area of approximately 126,000 acres
and a storage capacity cf 1,215,000 acre feet at power pool
eLevation of 2893 feet m.s.l.; (b) a 200-foot-hign, 38l1-foot-
leng concrete arch dam with 14 spillway sections, each 21
feet wide and 27 feet high and a 30-foot high. 185-foot long

gravity section extendi:*g from the right abutment of the
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arch dam; (c) three concrete lined pressure tunnels (pen-
stocks) which are 23.33 feet in diameter, and 765, 785 and
865 feet long, respectively; (d) a steel f;ame power house,
with reinforced concrete walls and roof; ééntaininq three
generating units rated at 60-MW each; (e) transmission
facilities, which consist of the generator leads, three
13.2/100 KV transformer banks, and three 1,500 foot-long,
115 KV transmission lines which extend from the powerhouse
to the Kerr switchyard; and (f) appurtenant facilities.

The location, nature, and character of these
project works are generally shown and described by the
exhibits above and more specifically shown and described by
certain other exhibits that also form a part of the applica-

tions for license and that are designated and described as:

Exhibit FERC No. 5- Showing

L-1 139 General Plan

L-2 140 Dam-Plan & Elevation

L-3 141 Dam-Arch Rings & sections

L-4 142 Dam-Thrust Blocks, Gravity &
Dike Sections

L-5 143 Dam-Apron & Protective Works

L-6 144 Dam-Spillway, Plan Elevation
& Sections

L-7 145 Dam-Intake & Penstock Tunnels

L-8 146 Powerhouse - Operation Floor
Plan

L-9 147 Powerhouse - Sections

L-10 148 Switchyard

Exhibit M consists of two typewritten pages entitled "General

Description of Equipment," filed June 1, 19765.

Exhibit FERC No. 5- Showing
R-1 149 Recreational Use Plan Map
R-2 150 Recreational Use Plan Map
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Exhibit R, filed on June 1, 1976, and supplemented on May 1,
1979, and March 11, 1980, consisting of 15 pages of text,
entitled "Recreational Use Plan”.

(3) All of the sfructures,!fixtures, equip-
ment, or facilities used or useful in the maintenance and
operation of the project and located within the project
boundary, all portable property that may be employed in
connection with the project, located within or ocutside the
project boundary, as approved by the Commission, and all
water, riparian, or other rights that are necessary or
appropriate in the maintenance or operaticn of the project.

(C) (1) From the Effective Date until the
Conveyance Date (as hereafter defined), MPC shall control,
operate, maintain and have exclusive right to, and interest
in, the Project. During that period MPC shall have all of
the rights and obligations of the licensee under this
license. At any time between the 29th and 39th anniver-
saries of the Effective Date the Tribes may, in their sole
discretion, on at least onv year's written notice to MPC,
the Secretary of the Interior (the "Secretary"), the Fla-
thead, Mission, and Jocko Valley Irrigation Districts, (the
"Districts"), and the Commission, designate a date for the
conveyance of the Project tc the Tribes ("the Conveyance
Date"), which date shall be no earlier than the 30th anni-

versary of the Effective Date and no later than the 40th

anniversary of the Effective Date. On the Conveyahce Date,
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upon receipt by MPC from the Tribes of the Estimated Con-~
Veyance Price (as hereafter defined) in effect on such date,
all of MPC's interest in the Project, free‘of any mortgages,
liens, or encumbrances, Shafl, without ;ny4further action on
the part of MPC, the Commission, or any other entity, vest
in the Tribes. Thereafter, for the remainder of the term of
this license, and any immediately following annual licenses,
the Tribes will control, operate, maintain and have exclu-
sive right to, and interest in, the Project, and will have
all of the rights and obligations of the licensee under this
license, including right to any payment by any successor
licensee or by the United States on takeover of the Project.
Upon the failure of the Tribes either (a) to designate a
Conveyance Date within the time specified above, or (b)
having timely designated a Conveyance Date, o pay the
Estimated Conveyance Price on or before such date, the
Tribes' right to have the Project conveyed to them under
this License shall terminate, and MPC shall continue to
control, operate, maintéin, anid have exclusive right to, and
interest in, the Project for the remainder of the term of
this license and any immediately following annual licenses.
Unless the context connotes otherwise, the term "Licensee"
shall, as used in this license, refer to MPC with respect to
the license term prior to conveyance of the Project, andg,
with respect to the remainder of the license verm, refer to

the Tribes.
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(2) The term "Conveyance Price” shall mean the
sum of (a) the actual original cost of the Project (in-
cluding any additions and improvements thereto) less accumy-
lated depreciatioh, as reflected in MPéJs'éERC accounta'(és
those accounts are maintained in accordance with routine
Commission audit and compliance procedures), as of the
Conveyance Date; (b) the original cost, less accumulated
depreciation as of the Conveyance Date, of any automatic
control equipment located at MPC's dispatch center and not
included in (a) that is being used as of the time of con-
veyance to control the operation of the Project and for
which MPC has no other comparable need after the conveyance;
(c)(i) the cost to MPC of replacing any communications
facilities that are ameng the project works conveyed to the
Tribes, but that are, in addition, used and useful in the
cperation of MPC's integrated system, minus (ii) the original
cost, less accumulated depreciation, of such equipment to
the extent included in (a) above; and (d) the original cost
of any flooding rights or other interests in realty outside
the Project boundary which interests, at the Conveyance
Date, are used and useful in the operation of the Project,
reamain effective at least until the termination of this
Joint License, and are assignable to the Tribes.

(3) (a) No later than the 25th anniversary of
the Effective Date MPC shall provide the Tribes, the Secre-
tary, and the Commission with a written estimate of the

Conveyance Price as of the 30th anniversary of the Effective
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Date, together with an explanation of how that estimate was
derived. MPC shall provide an updated estimate and explana-

tion on or before the 27th anniversary of the Effective

(LD N,

- Date. Within 60 days after receipt of that updated estimate

the Tribes shall, if they wish to dispute such estimate, so
notify MPC, the Commission, and the Secretary in writing.
If the Tribes do not give such notice, then such estimate
shall, upon expiration of the notice period and until the
establishment of a succeecding Estimated Conveyance Price
under subparagraph (b), constitute the Estimated Conveyance
Price.

If the Tribes do timely give such notice, and if
the parties cannct resolve the dispute by negotiation within
&0 days.from such notice, then a board of arbitration, con-
stituted as hereafter described, shall promptly be convened.
The board shall estimate the Conveyance Price, as of the
30th anniversary of the Effective Date, which estimate
shall, until the establishing of a succeeding Estimated
Conveyance Price under sukparagraph (b), constitute the
Estimated Conveyance Price. The decision will explain in
reasonable detail the basis for the estimate. The board
will issue its decisionh no later than six months after the
28th anniversary of the Effective Date.

{(b) If the designation of the Conveyance
Date has neot occurred by the 31st anniversary of the
Effective Date, then MPC, within 30 days after such anniver-

sary, will issue an updated estimate of the Conveyance Price
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as of one year and eleven months thereafter, i.e., as of the

33rd anniversary of the Effective Date. Such updated

estimate shall be based on the same Principles as those
" oo w -- . . l

underlyiﬁg the'original Estimated Conveyance Price. Such
updated estimate shall become the effective Estimated
Conveyance Price if, within 60 days after receipt thereof,
the Tribes do not give written notice that they dispute such
updated estimate. If the Tribes do timely issue such
notice, then the procedures for arbitration as provided in
subparagraph (a) above shall apply, but the board's estimate
shall be based upon the same principles as those underlying
the original Estimated Conveyance Price and shall be issued
within one year after such notice. Until the updated
estimate has been fixed, whether by the failure of the
Tribes to give notice, or by the board's decision, the
previous Estimated Conveyance Price shall remain in effect.
If the Conveyance Date has not been designated by the 34th
or 37th anniversary of the Effective Date, the Estimated
Conveyance Price shall, in each case, thereupon be updated
in the manner provided in this subparagraph {b).

(c) Within 30 days after the conveyance of
the Project to the Tribes, MPC shall provide the Tribes, the
Secretary, and the Commission with a written statement of
the actual Conveyance Price as MPC calculates it, together
with an explanation of how that figure was derived. The
actual Conveyance Price shall differ from the Estimated

Conveyance Price established pursuant to subparagraphs (a)
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and (b) above only to reflect events, circumstances, and the
passage of time after establishment of the Estimated Con-
veyance Price. If the Tribes wish to dispute the Conveyance
Price as calculated by nfc, they shall; ;ithin 60 days 6£. R
receipt of MPC's statement, so notify MPC, the Secretary,
and the Commission in writing. If the two parties cannot
resolve the dispute by negotiation within 60 days from such
notice, the matter shall then be submitted to a board of
arbitration, which shall fix the actual Conveyance Price,
taking into account only the Estimated Conveyance price and
events, circumstances, and the passage of time between the
time at which such Estimated Conveyance Price was fixed and
the Conveyance Date.

{d) Within 90 days after the decision of the
board of arbitration as to the actual Conveyance Price, or,
if the Tribes have not disputed MPC's calculation of such
price, within 90 days after the time for giving notice of
such dispute has expired, any difference between the Esti-
mated Conveyance Price and the actual Conveyance Price shall
be paid by the party owing such difference to the other
party. In addition, such party will pay the other party
interest on such difference for the period between tha
Conveyance Date and the date of payment. Such interest
shall be at the rate of three percentage points (300 basis
points) above the most recent (as of the time of payment)
auction rate for U.S. Treasury bills having maturities of

180 days.
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{e) Any arbitration proceedings pursuant to
this Paragraph (C) shall be conducted under the Commercial
Arbitration Rules of the American Arbitration Association
existing under federal law. The board of arbitration shall
consist of one member selected by the Tribes, one member
selected by MPC, and a third member selected by the other
two members. If the latter cannot agree upon a third member,
then such member shall be seiected by the AAA. The decision
of the board shall be final and binding upon the parties.
Any court proceeding arising out of the arbitration Proceed-
ings shall, to the extent possible, be brought in federal
court.

(%) Payment of the Estimated Conveyance
Price and of any difference betwéen that amount and the
actual Conveyance Price shall be by cash, by check drawn on
the United States Treasury, or by treasurer's check of a
bank incorporated or chartered in the United States and
having assets in excess of tihree billion dollars. MPC
shall, on the Conveyance Date, provide such documents or
other evidence of the conveyance of its interest in the
Project as the Tribes may reasonably request.

t{5) Payment in accordance with this Paragraph
(C) shall fully discharge any obligation by the Tribes for
payments to MPC under Section 15(a) of the Act, and under

any comparable future provision of federal law, arising out
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of conveyance of MPC's interest in the Project as provided
in Paragraph (C).

(D} In the event that any amount required to be

- paid under -Pafagraph-€(3)(d) or under Adtiéle 39 of thigi® T

Joint License, or under Section VI of the Stipulation and
Agreement pursuant to which it is issued, shall not be
timely paid, the Commission may, upon petition by the party
to whom such payment is to be made and after opportunity for
hearing, enter such order as may be reasonable and appro-
priate to make the party to which such payment is due whole,
including, in the case of a payment due from MPC, an order
accelerating the Conveyance Date and related procedures,
and, in the case of a payment due from the Tribes, an order
directing reconveyance of the Licensee’s interest in the
Project to MPC. Nothing in this Paragraph (D)} shall limit
any powers that the Commission or the courts could otherwise
exercise,.

(£) This license is also subject to the terms and
cenditions set forth in Form L-5 (Revised October 1975}
entitled_"Terms and Conditions of License for Constructed
Major Project Affecting Navigable Waters and Lands of the
United States" which terms and conditions designated as
Articles 1 through 37 are attached hereto and mnade a part
hereof, except as follows:

(1) Except to the extent that emergency
shall require for the protection ¢f navigation, life, health

or property, Articles 3, 5, 13, 15, 16, 17, 18, 2], 22, and
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28, as applied to that portion of Flathead Lake within the
boundaries of the Flathead Indian Reservation or to land and

water rights owned or regulated by the Tribes, shall not be

"' ‘deemed to ‘diminish or interfere with and olmership or ofhap~~t*~

rights that the Tribes may have, or jurisdiction the Tribes
may exercise, pursuant to, by reason of, or deriving directly
or indirectly from, the Treaty of Hell Gate of July 16, 1855,
12 Stat. 975, or the Tribes' status as an Indian tribe, and
in the event of any confiict between any such article and
said rights or jurisdiction, the latter shall be deemed
controlling.

{2) Nothing in Articles 6 or 36 shall be
deemed to require the Tribes to relinquish at the end of the
license term any land or water rights other than rights the
Tribes acquired by reason of becoming a Project licensee.

(3) The term "lands of the United States",
as used in Articles 26, 28, 29, 30, 31, 33, 34, and 36,
shall not be deemed to include lands held by the United
States in trust for the Tribes or for individual Indians.

(4) Nothing in Article 13 shall be deemed to
confer, enlarge, or diminish any right that may otherwise be
claimed by the Tribes to compensation for any benefits that
are conferred on the FIP, the Districts, or others Pursuant
to Article 40.

(5) The authority exercised by the Secretary

under Articles 45 and 45 shall not be deemed to affect, or



be affected by, any authority the Secretary may exercise

under Articles 1-37.

cles:

(F) This license is also subject to the following

- PCoRALtions . Which are set fOrEh herein as ddditional apEps-r €I L

Article 38. Pursuant to Section
10(d) of the Act, a specified reasonable
rate of return upon the net investment in
the project shall be used for determining
surplus earnings of the project for the
establishment and maintenance of amortiza-
tion reserves. COne-half of the project
surplus earnings, if any, accumulated under
the license, in excess of the specified
rate of return per annum on the net invest-
ment, shall be set aside in a project
amortization reserve account at the end of
each fiscal year. .To the extent that there
is a deficiency of project earnings below
the specified rate of return per anuum for
any fiscal year under the license (or if
for the period covered by the initial
Project No. 5 license, and the annual
licenses issued for the project thereafter,
there is a deficiency of project earnings
below the rate specified in Article 34 of
such initial license), the amount of szuch
deficiency shall be deducted from the
amount of any surplus earnings subsequently
accumulated until absorbed. One-half of
the remaining surplus earnings, if any,
cumulatively computed, shall be set aside
in the project amortization reserve
account. The amounts thus established in
the project amortization reserve account
shall be maintained until further order of
the Commission.

The annual specified reasonable
rate of return shall be the sum of the
annual weighted cost c¢omponents of long-
term debt of the Licensee, preferred stock
of the Licensee (if any), and the cost of
common equity of the Licensee (if any), as
defined below. The annual weighted cost
component for each element of the reasonable
rate of return is the product of its
capital ratio and cost rate. The annual
capital ratio for each component of the
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rate of return shall be calculated based on
an average of 13 monthly balances of
amounts properly includable in the Licen-
see's long-term debt and proprietary
capital accounts as listed in the Commis-

oo aensEigiont s ‘U form:-System- of Accounts. --'The .

cost rates for long-term debt and preferred
stock shall be their respective weighted
average costs for the year, and the cost of
common equity shall be the interest rate on
10-year government bonds (reported as the
Treasury Department's l0-year constant
maturity series) computed on the monthly
average for the year in question plus four
percentage points (400 basis points).

Upon conveyance of the Project to
the Tribes, the Tribes will establish an
amortization reserve account containing an
amount equal to the amount in MPC's amorti-
zation reserve account as of that time.

The account will thereafter be maintained
by the Tribes from year to year, in accord-
ance with annual project earnings and the
Tribes' annual specified rate of return
calculated as provided above, and MPC will
have no further obligation to maintain such
an account with respect to the Project.
Neither the Conveyance Price payable under
Paragraph (C) above, nor any of the costs
used to derive said price, shall be reduced
or otherwise affected by the amount con-
tained in MPC's amortization reserve
account at any time.

Article 39. (a) MPC shall pay,
pursuant to Seccion 10{e) of the Act, an
annual charge for the use and occupancy of
the Tribes' lands by the Project prior to
conveyance of the Project to the Tribes.
For the initial license year (i.e., the
twelve months beginning with the Effective
Date} the annual charge shall be $9,000,000.
The annuali charge for each succeeding
license year, until the conveyance of the
project to the Tribes, shall be $9,000, 000
times "CPI(S)" divided by "CPI(I)", where
"CPI(I)" equals the Consumer Price Index
{as hereafter defined) for that month (the
"Base Month") in which the day 20 days
before the Effective Date falls, and
"CPI(S)" equals the Consumer Price Index
for the the same menth (as the Base Month)
in such succeeding license year.



-~ 15 =

(b)(i) In the event that, after the
Effective Date, the Commission authorizes
an addition or additions (A) to the three
generating units installed as of the Effec-
tive Date, which addition or additions, in
the:.aggregate, are in excess of 32 megawatts, e
or (B) of one of more new generating units
(regardless of capacity), then the Commis.-
sion shall, upon petition and after Oppor=
tunity for hearing, fix a reasoneble annual
charge with respect to, and effective as of
the initial commercial operation of, such
excess generating capacity or new generat-
ing unit (but not with respect to the
generating capacity of the first three
units installed as of the Effective Date or
the first 32 megawatts of capacity added
thereto). Such added annual charge may
thereafter be readjusted as provided by
Section 10(e) of the Act. Nothing in this
paragraph shall be deemed to constitute
consent by MPC or the Tribns to any such
addition of units or capacity.

(b)(1i) Upon the termination of the
Tribes' right under Paragraph (C) of this
Joint License to acquire MPC's interest in
the Project, whether because they have
failed to give the requisite notice, or
because, having given such notice, they
have failed to make the requisite payment,
or upon any reconveyance of the Project to
MPC pursuant to Paragraph (D) of this
license, the Commission may, upon petition
filed no earlier than the date on which the
Iribes cease to have such right, or on
which such reconvayance occurs, and after
opportunity for hearing, readjust the
annual charge specified in (a) above, as
provided by Section 10(e) of the Act,
provided that no such readjustment will be
effective as of a date prior to the filing
of the petition.

(c) The annual charge for each
license year prior to the Conveyvance Date
shall be paid in equal quarterly install-
ments due, respectively, on the first day
of each license year, on the date three
months after such date, the date six months
after such date, and the date nine months
after such date. Payment for the quarter
in which the Project is to be conveyed to
the Tribes shall be prorated in accordance
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with the number of days preceding such
conveyance. Each payment shall be made so
as to be received by the Tribes on the date
due at an address or bank depository desig-
nated by the Tribes in writing to MPC.

AT

" {d) "Payment in accordance'dith {(a),
(b) and (c) above shall fully discharge
MPC's obligations under Section 10(e) of
the Act during the term of this license.
By their acceptance of this license, the
Tribes and MPC expressly waive any right,
other than as provided in (a) and (b), to
readjustment or modification of the annual
charges at any time during said term, and,
by his approval of this license, the Secre-
tary expressly agrees to be bound thereby.

(e) "Consumer Price Index" for a
month shall mean the "U.S. Consumer Price
Index, All Items, All Urban Consumers
(CPI-U)," for that month published by the
Bureau of Labor Statistics of the United
States Department of Labor. (By way of
illustration, for August 1984, that index
was 313.0 on a 1967 base of 100.0). If the
Consumer Price Index ceases to be publicly
available, or the method of calculation of
such index changes so that it is no longer
substantially comparable to the CPI as of
the Effective Date, the GN? Deflator pub-
lished monthly by the U.S. Department of
Commerce will be employed in its stead for
purposes of this license. If both the
Consumer Price Index and the GNP Deflator
cease to be available, or, if the method of
calculating both has changed substantially
since the Effective Date, the Commission
shall, upon petition by any interested
person, and after opportunity for reply,
select a comparable indax to measure
monthly changes in consumer prices for
purposes of adiusting the annual charge in
accordance with {(a) above.

Article 40. (a) From the Effec-
tive Date until such time as MPC conveys
the Project to the Tribes, under this
license or any amendment thereto, it will
make available to the United States, for
and on behalf of the FIP or the Districts
comprising the same, capacity and energy at
the Kerr Project 100 kV bus in the following
amounts:
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(1) During all months of the year, up
to 7.466 megawatts of capacity at
up to 100 percent load factor;

(ii) During the months of April

- - - -through:October, .additional. . .
capacity of up to 3.734 megawatts
at up to 100 percent load factor.

A s BE LI SRR,
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The rate payable to MPC for energy
taken by the United States during the first
license year (i.e., from the Effective Date
until the date one year after the Effective
Date) will be 12 mills per kwh. The rate
per kwh in each succeeding license year
will be the sum ef (a) 3.5 mills and (b)
8.5 mills times "CPI(S)" divided by "CPI(I)",
where "CPI(I)" and "CPI(S)" are as defined
in Article 39. No demand charge shall be
payable with respect to the sale under this
Article 40(a).

(b) The United States reserves to
itself or the FIP management for the period.
prior to conveyance of ‘the Project to the
Tribes the exclusive right to sell power
within the boundaries of the Flathead
Indian Reservation to the extent of 7.466
megawatts to be delivered for use and/or
sale as provided in Article 40(a) above.

{(c) This Joint License does not cover
or resolve the questions of whether, from
the time the Project is conveyed by MPC to
the Tribes until the expiration of the
Joint License, (i) the Tribes must make any
part of the output from the Project available
to the United States, for and on behalf of
FIP or the Districts, or if so on what
terms or conditions, or (ii) the United
States may reserve for itself the exclusive
right tc sell power within the boundaries
of the Reservation. Such matters are
expressly reserved for resclution hereaftar
by agreement of the parties, with the
approval of the Commission, for insertion
in this Joint License as a term hereof, or,
failing such agreement, by the Commission,
as provided below, subject to the authority
of the Secretary to the extent provided by
applicable law. Upon request of (i} the
Tribes, the Secretary, or the Districts,
made any time after the fifteenth anni-
versary of the Effective Pate, or (ii) the




Secretary or the Districts made after the
ninth but before the tenth anniversary of
the Effectivae Date {or upon any earlier
request concurred in by the Tribes, the
Secretary, and the Districts), the Commis-

+-... ‘Sion shall set such matters.f GAring. .o .. 0
“ within twelve months of the dgiéaaf the R

request; provided, that if neither the
Secretary nor the Districts make any such
request to the Commission prior to such
tenth anniversary date, the Secretary and
the Districts shall forever be barred frcm
claiming, with respect to the pericd of
this license following the conveyance of
the Project to the Tribes, for or on behalf
of the United States, FIP, the Districts,
or anyone else, & portion of the Project's
output greater than that which is required
to be made available under Article 40(a) of
this license.

Article 41. Tha Licensee hereby
recognizes the right of the United States
to pump water from Flathead Lake or from
Flathead River above Licensee's dam for all
purposeg of irrigation on the Flathead
Irrigation Project or on lands of the
Flathead Reservation whether included in
the Irrigation Project or not, but not more
than 50,000 acre-feet of water shall be
pumped therefrom after July 15 within any
one calendar year.

Article 42. The Licensee agrees
that all rights acquired in connection with
the project covered by this license and the
use of water for the development of power
shall be held subject to the water rights
which may be reasonakly necessary for the
complete development of the irrigable land
and the domestic water supply regquirements
on the Flathead Reservation in the watershed
above the project works. The Licensee
further agrees to waive objections te the
subtractions of such water, up to a maximum
flow of 200 cubic feet per second, as may
be auvthorized under Federal or State law
for diversion cut »f the watershed above

the project works for use on the Reservation.

Article 43. Article 12 above
notwithstanding, it is specifically under-
stcod that, during the term cof this license,
the Licensee may regulate Flathead Lake
between elevations 2883 and 2893 in such
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manner as will make not less than 1,219,000
acre feet of storage capacity available to

the Licensee. Unless otherwise ordered by

the Commission after notice and opportunity
for hearing, and subject to Article 44

- el WBSdehi-TEguTation™shall be in accor-

dance with the Memorandum of Understanding
between MPC and the Corps of Engineers
dated May 31, 1962, as amended on October
15, 1965, and approved by the Federal Power
Commission in Montana Power Co., 35 F.P.C.
250 (1966). It is expressly understood
that if and when water is pumped from Flat-
head Lake or from Flathead River above
Licensee's dam after July 15th in any year
for purposes of i:rigation as provided in
Article 41 hereof, the Licensee shall be
permitted, in the months of January,
February and March of the next succeeding
year, to regqulate Flathead Lake below the
minimum elavation which may be fixed as
foresaid, to the extent necessary to enable
it to recover the amount of water so pumped
for irrigation purposes. Said elevations
are in feet above mean sea level as deter-
mined by reference to a certain U.S.
Geological Survey bench mark, elevation
2910.882 feet, stamped "2900 N", as now
located and established at Somers, Flathead
County, or to such other bench marks as may
be eszstablished by the U.S$. Geological
Survey having the same datum. The Licensce
also agrees to perform such channel excava-
tion and other work as may reasonably be
required by the Commission after notice and
opportunity for hearing for the purpose of
flood control to the end that the normal
floed levels of Flathead Lake shall not be
increased by reason of the installation of
the project works, and for the purpose of
full utilization cf storage and rnavigation.

Article 44. (a) Pending imple-
mentation of the plan described in Article
45, Liconsee shall maintain a continuous
minimum outflow of 3,200 cubic feet per
second (cfs), as measured immediately down-
stream from the Project powerhouse, pro-
vided that at times during the pericd
between July 1 and September 15 when the
elevation of Flathead Lake is below 2892.7
feet, the outflow may be reduced beiow 3,200
cfs to a rate equal to the greater of (i)
the average of the past 15 days' deduced
inflow into the Lake, or (ii) 2,200 cfs.

- el
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(b) The flows provided in paragraph
(a) may be temporarily modified for periods
of up to two hours if, because of operating
emergencies (other than emergencies based
on recreational needs) such modification

wrdmEdin thexsolie: jadgment .of the ILjicensee,

required. The flows provided in paragraph
(a) may also be modified for short periods
upon mutual agieement of MPC, the Secretary,
and the Tribes.

Article 45. (a) MPC shall file,
after consultation with the Tribes, the
Montana Department of Fish, Wildlife, and
Parks, and the Department of the Interior,
and by October 1, 1989, a fish resocurce
mitigative and management plan that shall
include among other things: (1) the
results of (a) fishery studies sponsored by
the Bonneville Power Administration and (b)
other studies to determine the effects of
project operation on the fish resources of
Flathead Lake and the lower Flathead River;
and (2) for Commission approval, sperific
measures to protect and er:hance the fish
resources associated with the Kerr Project
onn Flathead Lake and the Lower Flathead
River, including an implementation schedule
and cost estimates. Agency comments on the
plan shall be included in the filing. The
Commission reserves the right, after notice
and opportunity for hearing, either to
require appropriate changes in the plan or
adopt such plan as filed.

(b) Notwithstanding the adoption of
conservation measures pursuant to the pre-
ceding provisions of this article, and
without resolving the question of whether
Section 4(e) of the Act applies to this
proceeding, the Secretary shall be allowed,
within a reasonable time upon completion of
the studies described in Articles 45(a},
46{(a), and 47, to impose such reasonable
license conditions with respect to fish and
related environmental concerns as the
Secretary would be empowered under Section
4(e) to require wiilh respect to an initial
license. Such conditions will be imposed
in accordance with the procedures developed
for the fcrmulation of Section 4(e) con-
ditions, and, in any event, for he
formulation of these license conditions,

Yk -‘h&‘q
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such procedures will include notice and
opportunity for hearing. Upon receipt of
the Secretary's conditions, the Commission
by order shall adopt and include the
conditions in their entirety in this
~ticense;r-MPC, ~the Tribes,:and the Dis- LT e B
tricts agree to waive, and do hereby waiva,
any claim that they might have that imposi-
tion of terms and conditions at that time,
rather than during the course of the
relicensing proceedings, is untimely.

Article 46. (a) MPC shall file,
after consultation with the Tribes, the
Montana Department of Fish, Wildlife, and
Parks, and the Dspartment of the Interior,
and by October 1, 1989, a wildlife mitiga-
tive and management plan that shall include
among other things: (1) the results of (a)
studies sponsored by the Bonneville Power
Administration being conducted to determine
the effect of project operations on the
wildlife resources of Flathead Lake and the
lower Flathead River, and (b) other studies
to determine the effect of project opera-
tion on the wildlife resources of Flathead
Lake and the lower Flathead River: and (2)
for Commission approval, specific measures
to protect and enhance the wildiife re-
sources associated with the Kerr Project on
Flathead Lake and the lower Flathead River,
including an implementation schedule and
cost estimates. Agency comments on the
Plan shall be included in the filing. The
Commission reserves the right, after notice
and opportunity for hearing, either to
require appropriate changes in the plan or
to adopt such plan as filed.

(b) Notwithstanding the adoption of
conservation measures pursuant to the pre-
ceding provisions of this article, and
without reselving the question of whether
Section 4{e) of the Act applies to this
proceeding, the Secretary shall be allowed,
within a reasonable time upon completion of
the studies described in Articles 45(a),
46(a), and 47, to Impose such reasonable
license conditions with respect to wildlife
and related environmental concerns as the
Secretary would be empowered under Section
4(e) to require with respect to an initial
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license. Such conditions will be imposed
in accordance with the procedures developed
for the formulation of Section 4(e) condi-
tions, and, in any event, for the formula-
tion of these license conditions, such

| pFotedutb¥Twill™includehotice dnd oppor-

tunity for hearing. Upon receipt of the
Secretary's conditions, the Commission by
order shall adopt and include the condi-
tions in their entirety in this license.
MPC, the Tribes and the Districts agree to
waive, and do hereby waive, any claim that
they might have that imposition of terms
and conditions at that time, rather than
during the course of the relicensing
proceedings, is untimely.

Article 47. MPC shall, after
consultation with the Tribes, the Montana
Department of Fish, Wildlife, and Parks,
the Department: of the Interior, and the
Commission staff develop a study plan to
determine what measures, if any, are neces-
sary and appropriate to mitigate logs, if
any, of wildlife habitat uvn the delta and
nearby islands at the head of Flathead Lake
due to project operations. The plan shall
address, but not be limited to, a deter-
mination of: (a) the environmental wvalue
of, and need for, the types of habitat
being lost, if any, including whether
adeguate nearby replacement habitat already
exists; (b) any project factors ceontri-
buting to habitat losses, if any; {(c) the
feasibility of preventing habitat losses
and the types and costs of any measures or
changes in project operation that would be
necessary to prevent such losses; and (d)
the availability of nearby lands that could
be developed as replacement habitat, the
cost of acquiring those lands, and the
types and costs of any measures that would
be necessary to develop replacement habitat
on those lands. The results of the study
shall bs submitted to the Commission by
October 1, 1989, along with the comments
from the consulted agencies relating to the
results of the stuay. MPC shall, at the
same time, file with the Commission for
approval, with copies to the agencies
consulted, its recommenacgation for changes,
if any, in project operation or otner

)<
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measures, including development of replace-

ment habitat, that are necessary to miti-

gate for loss, if any, of wildlife habitat

on the delta and nearby islands at the head

of Flathead Lake. Documentation of agency
‘consultation-on-the recommendations shall B S + o
be included in the filing. Such recommen-

dations may thereafter be modified or

adopted by the Commission after notice and

opportunity for hearing.

Article 48. Within one year from
the date of issuance of this license
Licencee shall, after consultation with the
appropriate Federal, state and local
agencies, prepar« and file with the Commis-
sion for approval a report that describes
provisions for development of recreational
facilities below the dam, including con-
sideration of facilities for the handi-
capped. Further, the filing shall include
a drawing showing the typz and location of
the facilities to be provided at the Pro-
ject, a construction schedule, and docu-
mentation of consultation with the appro-
priate agencies. Such recommendation may
thereafter be modified or adopted by the
Commission after notice and opportunity for
hearing.

Article 49, Payments made by the
Licensee under Section 13 of the Pacific
Northwest Coordination Agreement, dated
September 15, 1964, as amended, or under
any successor agreement approved by the
Commission, shall be deemed fully to
discharge Licensee's obligations under
Article 11 above, and under Section 10(f)
of the Federal Power Act with respect to
the Kerr Project.

Article 50. ({a) During the time
that the Tribes own and operate the Kerr
Project under this license MPC will trans-
mit for the Tribes the output of the
Project from the Kerr switchyard to any
point of interconnection between MPC's
system and tne Bouneville Power Administra-
tion, or to such other pcints as the Tribes
and MPC may hereafter agree upon. After
expiration of this license, and of any
annual licenses issued immediately there-
after, MPC shall be obligated to perform
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such transmission service for the Tribes
for so long as the Tribes continue to own
and operate the Project (but in no event
after February 1, 2095) if and to the
extent that MPC has sufficient transmission

.-- -.Capacity beyond. capacity that itj-reasonably-~ . . .~

deems to be required for its own system
operations.

{b) Transmission under (a) shall be
at rates that are not unduly discriminatory
and are otherwise in accordance with law.
MPC will be free unilaterally to change
such rates from time toc time, and the
Tribes will be free to oppose such changes
in proceedings brfore any agency having
jurisdiction over such rates. The Tribes
shall be entitled to refund, with interest
in the amount then provided by law, of the
portion of any such rates held to be
excessive for the entire periecd such rates
were in effect.

Article 51. (a) Subject to the
cother terms and conditions of this license,
MPC will undertake at its cost to train
individual tribal members to assume the
operation and maintenance of the Kerr
Project beginning 30 years after the
Effective Date. Such training will begin
25 years after the Effective Date. Per-
sonnel for a total of eleven positions w:1ll
be trained, such positions to be selected
by the Tribes from among the following job
titles:

- Accounting Department Personnel
- Plant Superintendent/Engineer

- Operating Supervisor

- Maintenance Supervisor
Scheduler/Dispatcher

- Dispatchers/Operators

- Mechanics

- Maintenance Electricians

NN LT bt bt e
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provided, that if the Tribes' proposed
method of operatiry the Project requires
fewer than eleven positions, MPC's obliga-
ticn to train will be reduced to such
lesser number. The individuals to be
trained will be selected and paid during
training solely by the Tribes. The train-
ing provided will be sufficient to enable
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the trainees to operate and maintain the
Project in substantially the same manner,
and within the substantially same standards,
as MPC's employees. In the event that, in
MPC's view, an individual selected by the

Tribes 8 unwill¥ng-or unable-satisfac- H e e ey il

torily to complete the training program,
MPC will notify the Tribes, who may {but
shall not be required to) remove and
replace the trainee with another trainee,
provided that in no event will MPC be
required to provide training to more than
two individuals for the same position.

(b) In the evenc that, after com-
mencement of the :raining program, a
vacancy occurs in any position at MPC which
primarily involves the operation of the
Kerr Project and is comparable to a posi-
tion for which MPC is providing training to
tribal members hereunder, MPC shall offer
the position to a tribal nember who has
received sufficient training from MPC to
qualify for the position. Any such in-
dividuals shall be employed by MPC subject
to the same terms and conditions, and shall
be entitled to the same rights and bene-
fits, as are other MPC employees filling
comparable positions, but MPC shall not be
required to retain any such individuals as
employees of MPC beyond the Conveyance
Date.

Article 52. Licensee shall, in
consultation with the Montana State His-
toric Preservation Officer (SHPO), the
Salish Cultural committee, and the Kootenai
Cultural Committee, (the latter two bodies
having been created by rescolution of the
Tribes' Tribal Council) develop a cultural
resources management plan to periodically
monitor known archeclogical and historical
sites affected by the Project operation as
reflected in Exhibit V to MPC's license
appiication. The cultural resources
management plan should contain procedures
that would be implemented in the event any
site is affected Ly project operation. The
plan shall be filed with the Commission
within one year of the issuance of this
license, and contain a copy of a lertter
from the SHPO accepting the plan. £ any
known sites should become affected by
project operation, the Licensee shall

¥y o
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implement reasonable measures to protect
such sites. The Licensee shall make avail-
able funds in a reasonable amount for any
such work as required.

o Ifany- greviously unrecorded

TR archeologlcal “or hisforical ‘sites are dis-

covered during the course of construction
or development of any preject works by or
ocn the behalf of the Licensee, ccnstruction
activity in the vicinity shall be halted, a
qualified archeologist shall be consulted
to determine the significance of the sites
in light of the criteria set forth in 36
C.F.R. § 60.4 (1984), and the Licensee
shall consult wit> the SHPO, the Salish
Cultural Committee, and the Kootenai
Cultural Committee to develop a mitigation
plan for the protection of significant
archeological or historical resources as
determined by such criteria. If the Licen-
see and the SHPO cannot ag~vee on the amount
of money to be expended or archeological or
historical work related to the project, the
Commission reserves the right after notice
and opportunity for hearing to require the
Licensee to conduct, at its own expense,
any such work found necessary.

¥ W i nomr
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FEDERAL ENERGY REGULATORY COMMISSION

TERMS AND CONDITIONS OF LICENSE FOR CONSTRUCTED
S mmwna, L2 . MAJOR -PROJECT' AFFECTING- NAVIGABLE® WATERS
AND LANDS OF THE UNITED STATES

S . AT R

l {Revised October, 1975)

Article 1. The entire project, as described in this
order of the Commission, shall be subject to all of the

provisions, terms, and conditions of the license.

l Article 2. No substantial change shall be made in
the maps, plans, specifications, and statements described
l and designated as exhibits and approved by the Commission
in its order as a part of the license until such change
shall have been approved by the Commission: Provided,
however, That if the Licensee or the Comnmission deems
it necessary or desirable that said approved exhibits,
or any of them, be changed, there shall be submitted
to the Commission for approval a revised, or additional
erhibit or exhibits covering the proposed changes which,
upon approval by the Commission, shall become a part of
the license and shall supersede, in whole or in part, such
exhibit or exhibits theretofore made a part of the license
as may be specified by the Commission.

Article 3. The project area and project works shall
be in substantial conformity with the approved exhibits
' referred to in Article 2 herein or as changed in accord-
ance with the provisions of said article. Except when
emergency shall require for the protection of navigation,
i life, health, or property, there shall not be made without
prior approval of the Commission any substantial alteration
y or addition not in conformity with the approved plans to any
dam or other project works under the license or any sub~
I stantial use of project lands anZ waters not authorized
j herein; and any emergency alteration, addition, or use
! 80 made shall thereafter be subject to such modification
l and change as the Commission may direct. Minor changes in
project works, or in uses of project lands and waters,
or divergence from such approved exhibits may be made
if such changes will not result in a decrease in efficiency,
' in a material increase in cost, in an adverse environmental
impact, or in impairment of the general scheme of develop-
ment; but any of such minor changes made without the prior
approval of the Commission, which in its judgment have
produced or will produce any of such results, shall be
subject to such alteration as the Commission may direct.
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Article 4. The project, including its operation and
maintenance and any work incidental to additions or alterations
authorized by the Commission, whether or not conducted upon
lands of the United States, shall be subject to the inspection
and supervision of the Regional Engineer, Federal Power

Commission, in the region wherein the projedt is located, -T-X1ifdicn.

or of such other officer or agent as the Commission may desig-
nate, who shall be the authorized representative of the
Commission for such purposes. The Licensee shall cooperate
fully with said representative and shall furnish him such
information as he may require concerning the operation and main-
tenance of the project, and any such alterations thereto, and
shall notify him of the date upon which work with respect to
any alteration will begin, as far in advance thereof as said
representative may reasonably specify, and shall notify him
promptly in writing of any suspcnsion of work for a peried

of more than one week, and of its resumption and completion.
The Licensee shall submit to said representative a detailed
program of inspection by the Licensee that will provide for an
adequate and qualified inspection force for construction of
any such alterations to the project. Conatruction of saic
alterations or any feature thereof shall not be initiated
until the program of inspection for the alterations or any
feature thereof has been approved by said representative.

The Licensee shall allow said representative and other
officers or employees of the United States, showing proper
credentials, free and unrestricted access to, through, and
across the project lands and project works in the performance
of their official duties. The Licensee shall comply with such
rules and regulations of general or special applicability as
the Commission may prescribe from time to time for the protection
of life, health, or property.

Article 5. The Licensee, within five years from the date
of ispuance of the license, shall acquire title in fee or the
right to use in perpetuity all lands, other than lands of the
United States, necessary or appropriate for the construction,
maintenance, and operation of tne project. The Licensee or its
successors and assigns shall, during the period of the license,
retain the possession of all project property covered by the
license as issued or as later amended, including the project
area, the project works, and all franchises, sasements, water
rights, and rights of occupancy and use; and none of such
properties shall be voluntarily sold, leased, transferred,
abandoned, or otherwise disposed of without the prior written
approval of the Commission, except that the Licensee may leasge

ing =™



by the projact works. The number, character, and location
of gagea, matars, or other measuring devices, and the
mathod of oparation thareof, shall at all timea be satis-
factory to the Commission or its authorized representative.
The Commission reserves the right, after notjce and, oppor-iwrssy: s
. e ceastUNIty forshearing, to require such alteraticns in the '
o " " number, character, and location of gages, meters, orv
other measuring devices, and the method of operation thereof,
as ara npacessary to securs adequate determinations. Thae
installation of gages, the rating of said stream or streams,
and the determination of the flow thereof, shall be under the
supervision of, or in cooperation with, the District Engineer
of the United States Geological Survesy having charge of
stream-gaging operations in the region of the project, and
the Licensee shall advance to the United States Geological
Survey the amount of funds 2stimated to be necessary for such
supervision, or cooperation for such periods as may be mutually
agreed upon. The Licensee shall keep accurate and sufficient
records of the foregoing determinations to the satisfaction
of the Cormission, and shall make raturn of such records
annually at such time and in such form as the Commission
may prescribe.

l ! - ‘ -

Article 9. The Licensee shall, after notice and
opportunity for hearing, install additional capacity or make
other changes in the project as directed by the Commission,
to the extent that it is aconomically sound and in the
public interest to do so.

opportunity for hearing, coordinate the operation of the
project, electrically and hydraulically, with such other
projects or power systems and in such manner as the
Commigsion may direct in the interest of power and other
beneficial public uses of water resources, and on such
conditions concerning the equitable sharing of benefits
by the Licensee as the Commission may order.

Article 11. Whenever the Licensee is directly
benefited 5; the construction work of another licenaee,
a permittee, or the United States on a storage resarvoir
©r other headwater improvement, the Licensee shall reimburse
the owner aof the headwater improvement for such part of the
annual charges for interest, maintenance, and depreciation
thereof as the Commission shall determine to be equitable,
and shall pay to the United States the cost of making such

l Article 10, The Licensee shall, after notice and
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determination as fixed by the Commission. For benefits .
provided by a storage reservoir or other headwater improve-
ment of the United States, the Licensee shall pay to the
Commission the amounts for which i is billed from time

to time for such headwater benefits and for the .cost of
making the determinations pursuant to the then current
regulations of the Commission under the Federal Power Act.

Article 12. The United States specifically retains
and safeguards the right to use water in such amount, to be
determined by the Secretary of the Army, as may be necessary
for the purposes of navigation on the navigable waterway
affected; and the operations of the Licensee, so far as
they affect the use, storage and discharge from storage
of waters affected by the licensa, shall at all times
be controlled by such reasonable rsules and regulations as
the Secretary of the Army may prescribe in the interest
of navigation, and as the Commission may prescribe for
the protection of life, health, and property, and in the
interest of the fullest practicable conservation and
utilization of such waters for power purposes and for
other beneficial public uses, including recreational
purposes, and the Licensee shall release water from the
project reservoir at such rate in cubic faet per second,
or such volume in acre-feet per specified period of time,
as the Secretary of the Army may prescribe in the interest
of navigaticn, or as the Commission may prescribe for
the other purposes hereinbefore mentioned.

Article 13. On the application of any person,
assoclation, corporation, Federal agency, State or
municipality, the Licensee shall permit such reascnable
use of its reservoir or other project properties, including
works, lands and water righta, or parts thereof, as may
be ordered by the Commission, after notice and opportunity
for hearing, in the interests of comprehensive development
of the waterway or waterways invnlved and the conservation
and utilization of the water resources of the ragion for
water supply or for the purposes of steam-electric,
irrigation, industrial, municipal or similar uses. The
Licensee shall receive reasonable compensation for use
of its reservoir or other project properties or parts
thereof for such purposes, to include at least full
reimbursement for any damages or expenses which the
joint use causes the Licensee to incur. Any such

LR ORI
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reasonably required to complete such facilities or such
improvements thersof. In addition, after notice and
opportunity for hearing, the Licensees shall modify the
project operation as may be reasonably prescribed by the
Commission .in. order. to:permit.the-maintenance and) operation -sasiliii A Froe
of the fish and wildlife facilities constructed or improved
by the United States undexr the provisions of this article.
This article shall not be interpreted to place any obligation
on the United States to construct or improve fish and wila-
life facilities or to relieve the Licensee of any obligation
under this license.

]
"
b
i
i

den ity e BEET

Article 17. The License= shall construct, maintain,
and operate, or shall arrange for the construction, main-
tenance, and operation of such reasonable recreational
facilities, including modificaticns thereto, such as
access roads, vharves, launching ramps, beaches, picnic
and camping areas, sanitary facilities, and utilities,
giving consideration to the needs of the physically
handicapped, and shall comply with such reasonable modi-
fications of the project, as may be prescribed here-
after by the Commission during the term of this license
upon its own motion or upon the recommendation of the
Secretary of the Intarior or other interested Federal
or State agencies, after notice and opportunity for hearing.

Article 18. 5o far as is consistent with proper
operation of the project, the Licensee shall allow
the public free access, to a reasonable extent, to
project waters and adjacent project lands ow.aed by the
Licensee for the purpose of full public utilization of
such lands and waters for navigation and for outdoor
recreational purposes, including £ishing and hunting:
Provided, That the Licensee may reserve from public
access such portions of the project waters, adjacent
lands, and project facilities as may be necessary for
the protection of life, health, and property.

Article 19. In the construction, maintenance, or
operation of thas project, the Licensee shall be responsible
for, and shall take reasonable measures to prevent, soil
ercsion on lands adjacent to streams or other waters,
stream sedimer :ation, and any form of water or air pollution.
The Commission, upon reguest or upon its own motion, may
order the Licensee to take such measures as the Conmissicn
finds to be necemsary for these purposes, after notice
and opportunity for hearing.
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Article 20. The Licensee shall clear and keep clear to
an adequate width lands along open conduits and rhall dispose

of all temporary structures,- unused timber, brush, refuse; . u.. e

or other material unnecessary for the purposes of the project
which results from the clearing of lands or from the
maintenance or alteration of the project works. In addition,
all trees along the periphery of project reservoirs which
may die during operations of the project shall be removed.
All clearing of the lands and disposal of the unnecessary
material shall be done with due diligence and to the
satisfaction of the authorized representative of the
Commission and in accordance with appropriate Federal,

State, and local statutes and regulations.

Article 21. Material may be dredged or excavated from,
or placed as fill in, project lands and/or waters only
in the prosecution of work specifically authorized under
the license; in the maintenance of the project; or after
obtaining Commission approval, as appropriate. Any such
material shall be removed and/or deposited in such manner
as to reasonably preserve the environmental values of the
project and so as not to interfere with traffic on land
Oor water. Dredging and filling in 2 navigable water
of the United States shall also be done to the satisfaction
of the District Engineer, Department of the Army, in charge
of the locality.

Article 22. Whenever the United States shall desire
to construct, complete, or improve navigation facilities
in connection with the project, the Licensee shall convey
to the United States, free of cost, such of its lands
and rights-of-way and such rights of passage through
its dams or other structures, and shall permit such control
of its pools, as may be required to complete and maintain such
navigation facilities.

Article 23. The operation of any navigation facilities
which may be constructed as a part of, or in connection
with, any dam or diversion structure constituting a part
of the project works shall at all times be controlled by
such reasonable rules and regulations in the interest of
navigation, including control of the level of the pool
caused by such dam or diversion structure, as may be
rade from time to time by the Secretary of the Army.

e
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Article 28. The Licensee shall interpose no ob-
jection to, and shall in no way prevent, the use by the

- -agenqy:; of ghe -U -javing juris ction over the sy

‘Undied S
lands of the United States affected, OFr ‘pe¥sons or
corporations occupying lands of the United States under
permit, of water for fire suppression from any stream,
conduit, or body of water, natural or artificial, used
by the Licensee in the operation of the project works
covered by the license, or the use by said parties of
water for sanitary and domestic purposes from any
stream, conduit, or body of water, natural or artificial,
used by the Licensee in the operation of the project
works covered by the license,

Article 29. The Licensee shall be liable fecr injury to,
or destruction of, any buildings, bridges, roads, trails,
lands, or cther property of the United States, occasioned
by the construction, maintenance, or operation of the
project works or of the works appurtenant or accessory
thereto under the license. Arrangements to meet such
liability, either by compensation for such injury or
destruction, or by reconstruction or repair of damaged
property, or cotherwise, shall be made with the appropriate
department or agency of the United States.

Article 30. The Licensee shall allow any agency of
the United States, without charge, to construct or permit
to be constructed on, through, and across those project
iands which are lands c¢f the United States such conduits,
cautes, ditches, railroads, roads, trails, telephone and
pewer lines, and other routes or means of transportation
and communication as are not inconsistent with the enjoyment

o: said lands by the Licensee for the purposes of the license.

This license shall not be construed as conferring upon
tae Licensee any right of use, occupancy, or enjoyment
»f the lands of the United States other than for the
zo>nstruction, cparation, and maintenance of the project
>3 astated in the license.

Artiecle 3..  In the constructicn and mairtenance of
o ﬁrO]e,_. ", the location and standards of roads and
1TLnoov ad: 0f the Unized States and other uses
e u‘ ma= Uolted States, including the leocation
condicies I -aarries, borrow 2its, and spoil dis-
e RZean, el b2 osarecs T the anproval of che
Lerereny 0 areprgy b otne United States AVInG Sopervisi.:
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..rree Article 32.:-The Licersés-#iall:make: provisidn; of- .« -iFiiiR AL
hall Bear the reasonable cost, as determined by the :

agency of .the United States affected, of making provision
for avoiding inductive interference between any project
transmission line or other project facility constructed,
oparated, or maintained under the license, and any radlo
installation, telephone line, or other communication
facility inatalled or constructed before or after con-
struction of such projact transmission line or other
project facility and owned, operated, or used by such
agency of the United States in administering the lands
under its jurisdiction.

Article 33. The Licensee shall make use of the Commission’'s
guidelines and other recognized guidelines for treatment of
transmission line rights-of-way, and shall clear such portions
of transmission line rights-cf-way across lands of the United
States as are designated by the officer of the United States
in charge of the lands; shall keep the areas so designated
clear of new growth, all refuse, and inflammable material
to the satisfaction of such officer; -shall trim all branches
of trees in contact with or liable to contact the trans-
mission lines; shall cut and remove all dead or leaning
trees which might fall in contact with the transmission
lines; and shall take such other precautions against
fire as may be required by such officer. No fires for
the burning of waste material shall be set except with
the prior written consent of the officer of the United
States in charge of the lands as to time and place.

Article 34. The Licensee shall cooperate with the
United States in the disposal by the United States. under
the Act of July 31, 1947, 61 Stat. 6Bl, as amended (30 U.S.C.
sec. 601, et Beg.), of mineral and vegetative materials from
lands of the Uﬁ?ied States occupied by the project or any
part thereof: Provided, That such disposal has been
authorized by the Commission and that it does not
unreasonably interfere with the occupancy of such lands
by the Licensee for the purposes of the license: Provided
further, That in the event of disagreement, any question of
unreagsonable interference shall be determined by the
Commission after notice and opportunity for hearing.
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Attachment B to
Stipulation and Agreement

CONSENT TO GRANT OF RIGHT OF WAY

PR p—— e Doy wvee om.c d .J,-iq AL L

- Pursuant to:;5 C.F.R. Part 169, the Confederated
Salish and Kootenai Tribes of the Flathead Reservation ("the
Tribes”) hereby consent to the grant by the Secretary of the
Interior (or his duly authorized representative) to The
Montana Power Company ("the Company”) of certain rights of
way across lands owned by the Tribes, or by the United
States in trust for the Tribes, for facilities, and on
terms, more fully described below.

This consent constitutes one element of a settle-
ment between the Company and the Tribes, among others, of
certain litigation before the Federal Energy Regulatory
Commission ("the FERC"} and the courts concerning the Kerr
Hydroelectric Project, FERC Project No. 5. Under that
settlement, which is subject tc approval by the FERC, it is
contemplated that the FERC will issue a 50-year joint
license for the Kerr Project to the Company and the Tribes,
pursuant to which the Company will own and operate the
Project for the first 30 years; thereafter, upon paymenit of
a specified sum, the Tribes will own and operate the Project
for the remainder of the license term, and, pending further
relicensing or takeover, anv annual licenses issued under

the Federal Power Act thereafter.



1.
The rights of way consented to hereby are for the

use and occupancy of tribal lands (as described below) by,

ties listed in (A) and (B) below, in substantially their
present form, and without alteration that would increase
transmission capacity:
{A) (1) the Kerr-Thompson
Falls 100-kV "A" and "B" transmission
lines; (2) the Kerr-Rattlesnake 161-kV

"A" transmission line; (3) the Xerr

communications cable running between the
Kerr switchyard and the Kerr powerhouse.
{B) the access road running

from the unnumbered county road that is

located in Section 13, Township 22

North, Range 21 West, to the Kerr

Project camp and powerhouse.
Such use and occcupancy shall include access for operation,
maintenance, construction, and repair, to the facilities
described in clause (A) above by existing roads and trails.

II.

The respective tribal lands referred to in Para-

graph I, and the length and width of the rights-of-way

hereby consented to in such lands, are as follows:

l switchyard; and (4) the underground

- -and for the operation, wuse; and maintenande ofthe fagili- "=tv -~ -5
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KERR-RATTLESNAKE 161

KV "A" LINE

ALLOTE ="

TRIBES'

APPROXIMATE
LENGTH ALONG

"CENTERLINE OF - .~

MENT UNDIVIDED 80 FT. WIDE
PARCEL SEC. TOWNSHIP RANGE NUMBER INTEREST R/W IN FEET
SE%SE% (Lot 8) 11 22N 21w 100% 1019
SWkSW% (Lot 3) 12 100% 71
SEXNWk 13 100% 1230
NW4SE) 13 100% 307
EXSEX 8 19N 20w 100% 2629
NEXSEY 17 100% 1306
SEXNwW 27 18N 20w 403 99.2% (729/735) 535
NE4%SWY 27 404 99.2%(729/735) 1365
SE4SWY 27 406 99.2%(729/735) 1365
NELNW 34 405 99.2%(729/735) 1388
NWXNE} 23 17N 20w 1399 65.7%(23/35) 430
SW4NEY, NWhSEX% 23 1401 54.3%(19/35) 2730
EXNWYNEY%, NE4XNE% 26 574 76.0%(1094/1440) 1369
Part of Lot 4 2 16N 20W 100% 836
SkNEY%SW, 11 1500A igos ) 790

SiSkNWiSEY 11 100% )

SWiSwy 24 100% 1372
NLXNWY, SEXNwWk, 25 100% )

FisSwk 25 loo0s ) 5417
NE%XNWL 36 1po0% 1073
WkNE%, NW%SEL, 1 15N 20W 1008 ) 531z

EXSEX 1 )

EXNE% 12 l100% 2714

EXNELSEY 12 100% 1328

EXNEX% 13 100% 2643

EXNEX% 24 100% 2665

NE%SEX 24 100% 1322~
SEXSEL 24 1003 1323

Witk 31 15N 19w 100% 4010

NEXNE% (Lot 5) 1 14N 20w 1c0o% 1340

* Perpetual R/W Easement Prior to Tribes' Acquisition.
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l KERR-THOMPSON FALLS 100 KV "A"™ & "B"™ LINES
APPROXIMATE
.. . el emEa [RER ] H PR _LENGE:FPALONGWIWF\‘ b
= oo PRI BAL - LAND DESERTPTION - -—=~ B R CENTERLINE OF =
K . 80 FT. WIDE
! I PARCEL SEC. TWP. RGE. R/W IN FEET
"A" LINE "R" 1IN}
l I SkSEY, SE4SWYL, Lots 9 & 4 11 22N 21w 4650 4783
b Lots 1 & 2 10 1460 1466
: EXNE%, SWYNEX%, SE4NWY, NkSwk 16 5879%* 5879
) NWhkNW%, Lot 3 20 2344 2152
4 l NEXNE%, Lots 3, 4, 5 & 8 19 5876 5876
i NE%XSE%, SW4SE)%, Lot 1 24 22N 22W 2933 2925
; ' SWYSEk, SkSWk 27 4225+ 4225+
NWhNwk 34 1399% 1207
] NXNEX 33 l1628* 1820~*
] l SWYNEL, SkNwk, Nwhswk 33 4160% 3969
; NEXSE%, WhSEY, SkSWi 32 5749%* 5753
SE4%SEX% 31 o* 204
l SE4%SE% 13 21N 24w - o*
: NLNEY 24 2B33* 2927%
' NkSWY, SEXNWL 28 2759 2772
: I SW5SEY%, NXKSEY, ShkSWi 29 4806 4987
i NWhNw) 32 1021 850
g NWkSwk, NE%, SkNwk 31 5803 5694
I NW4SWk, Lots 3 & 4 2 20N 25W 3040 3159
; NW4%Swk, Lots 4, 5 & 6 3 5310 5310
I Lot 4 4 1460 1490
l * Perpetual R/W Easement Prior to Tribes' Acquisition.



KERR SWITCHYARD

TRIBAL LAND DESCRIPTION

; -~ PARCEL e cve BSEGa. -~ - TOWNSHIP _RANGE = _AREA .
NXSE%SEkL 11 22N 21w 210" x 410’
(Approx. 1.98
acres)

KERR SWITCHYARD~POWERHOUSE COMMUNICATION CABLE

TRIBAL LAND DESCRIPTION

APPROX. LENGTH TN

PARCEL SEC. TOWNSHIP RANGE FEET (Underground)
NEXSE%SEY 11 22N 21w } 1700
NisSwhew); 12 )

KERR CAMP AND POWERHOUSE ACCESS ROAD

TRIBAL LAND DESCRIPTION

APPROX. LENGTH OF

PARCEL SEC. TOWNSHIP RANGE 60 FT WIDE R/W IN FEET
NW4%SEY 13 22N 21w 1300
SEXNWX 13 1500
SkSEX 11 4930
N%SE% 11 630
SELswWi 11 1640
SWhSwk 12 1300
IIX.

The term cf the rights-of-way hereby consented to

shall be as follows:
{a) with respect to the facilities listed in
Paragraph I(A) above, commencing cn the effective date of

the joint license for the Kerr Project issued pursuant *o




the settlement described above and continuing for S50 years:
and

-~.«(b).. with respect to the road described in
Paragraph I(B), commencing on the effective date of such
joint license and continuing for so long as the Company owns
and operates the Kerr Project pursuant to the joint license
er any annual licenses issued upon expiration thereof.

Iv.

This consent is limited to a grant of rights-of-
way the effectiveness of which is conditioned upen the
occurrence of both of the following events:

(a) That a joint license for the Kerr
Project be issued and become effective pursuant to the terms
of the settlement described above; and

(b) That the Company shall have paid the
Tribes as consideration for such rights-of-way the sum of
$53,400 prior to the effectiveness of such joint license.

In the event of the failure of either condition,
this consent shall become null and void and no rignt-of-way
shall be issued pursuant thereto and any payment made for

such right-of-way will be refunded forthwith.
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v-
No consent shall be deemed given hereby other than

for rights-of-way fully conforming to the terms described in

" Paragraplis I through IV abdve. 4 Troasranka T
Date Chairman of the Tribal Council
Datc Tribal Executive Secretary

© e e U

e TRy . . . " L g s e .
. C ot -l
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"The Montana Power Company

APPENDIX 2 TO JOINT
OFFER OF SETTLEMENT

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Project{Nos. 5-004
and 2776-000

Confederated Salish and
Kootenai Tribes of the
Flathead Reservation

The Montana Power Company Project No. 5-003

Confederated Salish and
Kootenai Tribes of the
Flathead Reservation

v. Docket No. EL84-12-000

The Montana Power Company

Order Approving Settlement
{ 1985)

On ., 1985, The Montana Power Company

{"MPC"), the Confederated Salish and Kootenai Tribes of the
Flathead Reservation ("the Tribes"), the Flathead, Mission,
and Jocko Valley Irrigation Districts {jointly, "the Dis-
tricts”), the Montana Consumer Counsel ("the Consumer
Counsel™), and the Secretary of the Interior ("the Secre-
tary") filed with the Commission a proposed settlement in
the proceedings referred to above. For the reasons set
forth in this order, the settlement appears fair and reason-
able arnd in the public interest, and is therefore approved.

I. Introduction

These proceedings concern the Kerr Project,

Project No. 5, an existing three-unit hydroelectric project

R T L
g FRe4 b r it} |
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with a capacity of some 180 megawatta located on the Flat-
head River, a navigable waterway of the United Stateas in
northwestern Montana. A portion of the Project occupies
lands within the Flathead Indian Reservaticn; those lanés
are held in trust by the United States for the benefit of
the Tribes,

An initial 50-year license to construct and
operate the Kerr Project was issued by the Federal Power
Commission to the Roecky Mountain Power Company (a subksidiary
of MPC) on May 23, 1930. The license was transferred to MPC
in 1938. The dam and first generating unit began commercial
operation in 1939, the second unit in 1949, and the third
unit in 1954.?

Under Article 30 of the initial license and
applicable law, MPC was required to pay a specified annual
charge to the Tribes for the use and occupancy of their
lands. That charge was subject to readjustment to reason-
able levels at specified intervals after the commencement of
commercial operations. The most recent readjustment in the

annual charge, to $2.6 million effective May 23, 1975, was

1 In 1976 the Federal Power Commission deleted frcm the

license certain transmission lines running from Kerr to
Missoula (Rattlesnake) and Anaconda teo the south, and from
Kerr to Thompson Falls to the west, on the ground that such
lines were no longer "primary lines"™ under Section 3{11) of
the Federal Power Act. The Kerr switchyard was also de-
leted. Montana Power Co., 56 F.P.C. 3290 (1976).
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the result of a settlement approved by the Commission in

l1978.2

- Article 26..0f the original license provided that

the licensee make available to the Flathead Irrigation

Project, which is managed by the Bureau of Indian Affairs of
the Department of the Interior, up to 15,000 horsepower
(11.2 megawatts) at specified rates and for specified
purposes. The irrigation svstem of the Flathead Irrigation
Project serves lands, most of which are held by non-Indians,
and some of which are held by Indians, within the Flathead
Reservation.

Article 23 of the initial license anthorized MPC
to regulate Flathead Lake between elevations 2883 and 2893,
A "Memorandum of Understanding” between MPC and the Army
Corps of Engineers, dated May 31, 1962, and amended on
October 15, 1965, specifies certain elevations that MPC is
to seek to attain at given dates in order to accommodate
flood control, recreational, and power-production needs.’
Within the limitations established by the Memorandum of
Understanding, MPC has operated the Project in accordance
with the Pacific Northwest Coordination Agreement, an

agreement among the Government and the owners of various

2 Montana Power Co., 5 FERZ § 61,126 (1978). ©On April

12, 1983, the Tribes complained to the Commission that MPC's
payment of the annual charge for 1982 had been untimely.

MPC responded on May 12, 1983, and the complaint is now
pending before the Commission.

: The Federal Power Commission appreoved the agreement in
Montana Power Co., 35 F.P.C. 250 (1966).
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projects on the Columbia River and its tributaries concern-
ing the coordination of project operations. Pursuant to
that agreement, MPC pays to the United States, and receives o
from the operators of various downstream projects, annual ’
coordination payments in satisfaction, among other things,

of the obligations created by Section 10(f) of the Federal
Power Act.*

The initial licensz2 for Kerr expired by its terms
on May 22, 1980. Pending the issuance of a new, long-term
license, the Commission has issued an annual license for the
Project to MPC for each license year since then.' Beginning
in 1980, and in each year thereafter, the Tribes have peti-
ticned for readjustment of the annual charge during each
annual license period. MPC has opposed such resadjustment,
and, by order dated June 30, 1983 in Project No. 5-003, the
Commission denied each of the Tribes' reguests.® Appeal of

that denial is now pending in the U.S5. Court of Appeals for

the District of Columbia Circuit.’

. 16 U.S.C. § 803(f). Payments to the Government are for
storage benefits conferred by the Hungry Horse Project,
operated by the Bureau of Reclamation, in the South Fork of
the Flathead River, upstream of Kerr.

s See Notice of Issuance of Annual License, 45 Fed. Regq.
27,814 (1980).

£ Montana Power Co., 23 FERC 1 61,464 (1983), reheesring
denied, 24 FERC ¥ 61,240 (1983).

4 Confederated Salish and Kootenai Tribes v. FERC, Case
No. 83-1980 (D.C. Cir., petition for review filed September
13, 1983). By order dated October 24, 1984, the court,
having been advised of the instant settlement, stayed
further proceedings pending Commission action on the settle-
ment.

Pl
Al S
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On June 1, 1976, MPC applied in Project No. 5-004
for renewal of its license. On July 2, 1976, the Tribes
filed a competing application (Project No. 2776-000) for the
new license. On November 18, 1980, the Co;mission issued
public notice of the applications, and specified a deadline
for the filing of competing applications. No other entity
applied within the time allowed; nor did any federal agency
recommend recapture of the Project under Section 14 of the
Federal Power Act.

Intervention was granted to the Districts (repre-
senting most owners of irrigable lands served by the Flathead
Irrigation Project), the Secretary of the Interior, and to
the Montana Consumer Counsel (a state agency created to
protect the interests of ratepayers in proceedings before
regulatory agencies). Comments on the applications were
submitted by the Environmental Protection Agency, the Army
Corps of Engineers, the Heritage and Conservation Service of
the United States Department of the Interior, the Montana
Department of Fish and Game (now the Mcntana Department of
Fish, Wildlife and Parks), and the Fish and Wildlife Service
of the Interior Department.

By order dated July 20, 1983, the Commission set
the competing applications down for hearing. On October 11,
1983, Presiding Judge Birchman directed the Commission staff
to submit an assessment of the need for an environmental
impact statement on the proposed relicensing. That assess-

ment, filed on November 1, 1983, and revised on August 31,
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1984, concluded that no EIS was necessary, since relicensing
would not be a major federal action significantly affecting
the quality of the human enviconment.

Pursuant to a ruling by the Pfes%ding Judge as to
the scope of the matters designated by the Commission for
hearing, the Tribes filed, on April 16, 1984, an application
in Docket No. EL84-12-000 seeking an order to compel MPC to
wheel the output of the Kerr Project for the Tribes if they
should receive the Kerr license. MPC protested, and by
order dated July 25, 1984, the Commission denied the appli-
cation.’ The Tribes' request for rehearing, filed August
24, 1984, is now pending before the Commission.

Hearing sessions in the relicensing proceeding
were held at Helena, Montana on July 11-13, and at Missocula
on July 16-18. At a prehearing conference on September 6,
1984, however the Presiding Judge deferred further cross-
examination to allow the parties to pursue settlement (Tr.
1548-49). Subsequent discussions gave rise to the settle-
ment proposal now before us, in which all parties have
joined, and in which the Commission staff concurs.

II. Terms of Settlement

The terms of the proposed settlement are con-
tained in a Stipulation and Agreement to which is attached a
proposed Joint License. The main provisions may be briefly

summarized as follows:

' Confederated Salish and Kootenai Tribes v. Montana

Power Co., 28 FERC { 61.14] (1984).
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A 50-year license would issue jointly to MPC and
the Tribes. Under that license MPC would hold and operate
the Project for the first 30 years of the term, and the
Tribes would, upon paying MPC a specifi;d Qmount {the
original cost less depreciation of the Project, with certain
adjustments and additions), hold and cperate the Project for
the balance of the term and any annual-license term there-
after. Conveyance of the Project to the Tribes would occur
on a date between the 30th and 40th anniversaries of the
license, which date would be designated one year in advance
by the Tribes.

The annual charge payable to the Tribes for the
use of their lands while MPC owns the Project would be fixed
at $9 million, payable in advance quarterly. That amount
would be adjusted every 12 months to reflect changes in the
Consumer Price Index. It would not be subject to adjustment
or change other than to reflect changes in the CPI unless
MPC makes certain expansions of the Project's generating
capacity or if the Tribes cease to have the right to acquire
the Project, or if the Project reverts to MPC due to the
Tribes' failure to pay the full conveyance price.

MPC would undertake, after conveying the Project
to the Tribes, to wheel Kerr Project output to points of
interconnection with Bonneville Power Administration fer a
non-discriminatory rate. It would alsc undertake to train
tribal members to operate the Project, beginning five years

before conveyance.
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MPC, while it owns the Project, would sell power
to the Flathead Irrigation Project in the present amounts at
an initial rate of 12 mills per kilowatt h?ur, which roughly
approximates the cost of generation with an annual vharge of
$9 million. In succeeding years, as the annual charge
payable to the Tribes escalates with inflation, so too will
the component (initially 8.5 mills) of the rate charged to
the Irrigation Project that is attributable to the annual
charge. The issue of whether the Flathead Irrigation
Project would receive low cost power from the Tribes after
they assume operation of the Project would be deferred until
15 years after the effective date of the license, at which
point that issue would, on petition by any interested
person, become ripe for adjudication by the Commission. 1If
any party wished to claim a larger low-cost block than that
made available by MPC to the FIF, such claim would have to
be filed within 10 years after the license takes effect, and
promptly set for hearing. These regquirements are intended
to assure that any c¢laim to low-cost power during the
Tribes' tenure is resolved soon enough to avoid impeding the
Tribes' efforts to market the Project output.

MPC would maintain interim minimum flows of 3,200
cubic feet per second, pending completion of extensive ongo-
ing fish and wildlife studies, subject to certain exceptions.
Upon completion of the fish and wildlife studies, MPC would,
after consultation with specified agencies, submit plans to

protect and enhance the fishery and wildlife resources of
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the Project. Those plans would be subject to change after
notice and opportunity for hearing. In other respects, sub-
ject to further Commission orders after notice and opportunity
for hearing, and to fish and wildlife conditions that, upon
completion in the previously-described studies, the Secretary
may impose, the Project would continue to be operated as at
present, il.e., in accordance with the PNCA, and with the

1962 Memorandum of Understanding with the Corps of Engineers,
as amended in 1965.

The Stipulation and Agreement also provides that
the Tribes will move to dismiss their appeal of the Commis-
sion order denying their claim to readjusted charges during
the annual license period, grant their consent for MPC to
obtain, upon payment of a specified sum, necessary rights of
way for certain transmission and switchyard facilities, and
consent to the denial of their request for compulsory wheeling
in Docket No. EL84-12-000.

By executing the Stipulation and Agreement, the
Secretary has given all approvals and consent necessary to
implementation of the settlement, and to the Tribes' being
bound by the terms thereof.
I111. Discussion

The settlement balances the competing interests of
MPC ratepayers, tribal members, and irrigators while pro-
tecting fish, wildlife, and environmental values. We
therefore approve it.

On the underlying issue of who gets the new license,

the parties have agreed to a joint license arrangement under
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which, for the first 30 years, MPC's ratepayers will receive
part of the benefits of Kerr's relatively low cost generating
capability, with the Tribes' members receiving a part of

such benefits through the annual charge: éor the iast 20
Years, the Tribes’ members will share such benefits with the
ratepayers of the utility with whom the Tribes negotiate a
sale of the output; the Tribes also will have the benefit of
controlling the resource. MPC, by its undertaking to train
tribal members and wheel project output for the Tribes, wili
facilitate the Tribes' assumption of the operator's role.

The annual charge payable by MFC while it operates
the project, $9 million adjusted annually for inflation,
lik=* ’=. represents a substantial increase over the present
charge of $2.6 million, as well as the $3.25 million advo-
cated by MPC, but is well below the amounts claimed by the
Tribes ($47 million) and the Secretary (530 million).
Similarly, while MPC will receive a considerably increased
rate for power sold to the Flathead Irrigation Project, that
rate is still far below the rate at which Bonneville Power
Administration supplies the rest of the Irrigation Project's
needs.

With respect to recreation, MPC will install and
improve certain facilities downstream of the powerhouse to
improve access to the lower Flathead River. MPC submitted
testimony suggesting that further recreational use of
Flathead Lake is of questionable desirability for environ-

mental reasons. No other party (or the staff) asserted the
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need for additional recreational facilities beyond those
proposed, or for recreation conditions in the license other
than those provided by the settlement.

Finally, fish, wildlife, and environmentai values
are protected and promoted by the settlement. Under the
terms of the settlement such specific conditions as appaar
appropriate and reasonable may be adopted upon completion in
1989 of the extensive fish and wildlife studies now underway
in the Project area. In the interim, a new and more
restrictive minimum flow requirement will go into effect
upon issuance of the new license. If the matter were
litigated, there is little chance that a minimum flow
provision of any sort could become effective for at least
two years, i.e., until the Commission had actually issued
its decision on the recipient and terms of a new license.

For the foregoing reasons, the Commission approves
the settiement proffered by the parties. The Commission's
approval of this settlement does not constitute approval of,
or precedent regarding, any principle or issue in this
proceeding,

The Commission finds:

(1) The Kerr Prcject, FERC Project No. 5, as con-
stituted under the license, affects lands of the United
States, and is located on a navigable waterway of the United
States.

(2) The Applicant, Montana Power Company, is a

corperation organized under the laws of the State of Montana.
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The Applicant Confederated Salish and Kootenai Tribes of the
l Flathead Reservation are an Indian tribe organized under the
Indian Reorganization Act of 1934, 25 U.S.C. § 461 et seq.
Each Aﬁplicant has submitted satisfactory evidence of
compliance with the requirements of all applicable State

laws insofar as necessary to effectuate the purposes of a

license for the project.

(3) Public notice of the applications was given.
' Three requests to intervene were granted. A Joint Offer of
l Settlement filed March __, 1985 by the Applicants and all of

the intervenors is now before the Commission.
‘ (4) The project will not affect a Government dam,
nor will the issuance of a license therefor, as herein
provided, adversely affect the development of any water
resources for public purposes that should be undertaken by
the United States.

(5) Subject to the terms and conditions herein-
after imposed, the project is best adapted to a comprehen-
sive plan for improving or cdeveloping the waterways involved
for the benefit of interstate or foreign commerce, for the
improvement and utilization of water power cdevelopment, and
for other beneficial public uses, including recreational
purposes.

(6) The Secretary has found satisfactory, and
approved the terms of, the proposed Joint License.

(7) Pursuant to the Act of March 4, 1929, 45
Stat. 1623, 1640, no administrative charges under 18 C.F.R,

Part 11 are applicable to licensees of the Kerr Project,
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(8) The amount of the annual charge for the use
of 114.6 acres of United States lands should be computed
from time to' time pursuant to the Commission's regulations.

-(9). The term of the license herainafter autho-
rized is reasonable.

{10) The plans of project structures, insofar as
the interests of navigation are concerned, have been ap-
proved by the U.S. Department of the Army, Corps of Engi-
heers.

(11) The Applicants have the necessary financial
capabilities to construct and operate the project.

(12) The Joint License will not interfere or be
inconsistent with the purpose for which the Flathead Indian
Reservation was created.

{13) There exists a need for a revised fish and
wildlife plan for the project to be submitted after comple-
tion of certain studies ongoing within and around the
project bounds.

{14) There exists a need for a supplementzl
recreation plan for the project reflecting certain added
facilities proposed by the Applicants.

{15) The Exhibits designated and described in
Paragraph (B) bzlow substantially conform to the Commis-
sion's Rules and Requlations and should be approved to the
extent noted in the ordering paragraphs of this license.

(16) No recommendation fcr federal takeover has

been received.



(17) Takeover of the Kerr Project is unwvarranted,
and it is in the public interest to issue a new license to
the Applicants subject to the terms and conditions herein-
after imposéd. | e Bl

(18) This action does not require the preparation
of an environmental impact statement pursuant to the National

Environmental Policy Act of 1969, 42 U.S.C. § 4321, et seq.

The Commission orders:

I. The Stipulation and Agreement is hereby
approved in its entirety and without modification.

II. The Tribes' rehearing request in Docket No.
EL84~12-000 is hereby denied, such denial being conditioned
on the Joint License becoming effective in accordance with
its terms.

II1. The Tribes' complaint of April 12, 1983, is
hereby denied, such denial being conditioned or. the Joint
License becoming effective in accordance with its terms.

IV. Within 50 days after the date of the issuance
of this order, the joint lizensees shall jointly notify the
Commigsion in writing of whether the conditions specified in
the Stipulation and Agreement have been satisfied and
whether the Joint License can become effective in accordance
with its terms.

V. [See Attachment A to the Stipulation and

Agreement submitted herewith]
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