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MONTANA WATER RIGHTS

FRIDAY, AUGUST 31, 1979

U.S. SENATE,
SeLECT COMMITTEE ON INDIAN AFFAIRS,
Ronan, Mont.

The committee met, pursuant to notice, at 10:15 a.m., in the Ronan
High School Auditorium, Senator John Melcher (chairman of the
committee) presiding.

Present : Senator John Melcher, chairman.

St',a,ﬁl present: Roy Whitacre, staff director; and Gary Kimble,
counsel.

Senator MELcHER. This is an official hearing of the Senate Select
Committee on Indian Affairs. ;

It is being held to provide the people here in Montana an oppor-
tunity to comment and testify on these water lawsuits brought by the
Justice Department in April of this year.

We will call witnesses who represent cities, towns, counties, groups
of defendants, irrigation districts, representatives of the tribes, and
other organizations. We will take written testimony from anybody
who cares to submit it.

The hearing record will remain open for any such testimony or any
additions to testimony for at least 20 days from now.

We have told the school officials that we would welcome any of the
students that might want to attend a portion of the hearing. It is all
right with us, if, when they come in, it won’t disturb the hearing record
at all—there may be a little bit of disturbance, but it won’t bother
us and it won’t bother our hearing record—and we welcome them here.
- Any of the witnesses that are on the witness list and have a time

constraint and wish to testify by a certain time, if they will just let
us know, we will try to accommodate their interests.
. We will recess at approximately noon and then reconvene at approx-
imately 1:30 this afternoon. We would expect that all of the testimony
will be submitted by about 4 o’clock. We will close the hearing then.
I will remain afterwards, however, to discuss with any of lgou any of
the points in the water lawsuits or any other matter. So if you have
something you wish to discuss with me, feel free to approach me after
we recess at noon or after we adjourn later this afternoon. L

These public hearings on the Justice Department’s lawsuits in
Montana should really serve notice on the people here in this State
to alert all Montanans that the Justice Department is really reaching
much farther than just Indian water claims. The suits are designed,
if they go to their ultimate decision, to adjudicate water in these
drainages and to identify Federal reservations of water for the future.

(451)
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That doesn’t just involve Indian water claims or the rights of tribes;
it involves the Federal reservation of water for the future, which would
be under Federal control.

There is a clear difference you should understand, that unlike the
western concept of water that we are familiar with—where we estab-
lish priorities for beneficial use of water, and where we recognize that
community and agricultural purposes for using water are of the high-
est priorities; e that understanding that we have here in the
West—the Justice Department lawsuits are predicated upon an en-
tirely different basis which just does not reflect our western values
and western concepts for water uses.

Montana’s agricultural use of water, in my judgment, is likely to
come close to doubling in the next 15 or 20 years. I say that because
we know that sprinkler irrigation is not only here, it is going to be
increased velz rapidly throughout the State. That would bring thou-
sands upon thousands of acres of Montana land under irrigation and
put it to a higher beneficial use in terms of productivity.

Furthermore, the Justice Department has named, at present, 3,400
defendants in Montana, including cities and towns and irrigation
districts on these four drainages of the Poplar, the Marias, the Milk,
and the Flathead. The Justice Department testified on July 30 that
they intend to name as defendants all water users in those water
drainages, and so the number of defendants, if you include those that
are in cities and towns, will likely reach 100,000 or more of Montanans.

I think it is clear that the scope of these suits, and the long delay
in adjudicating all water in these drainages, and the very threat of
unknown amounts of—and I use this in quotes—‘‘Federal reserva-
tions of water,” it ought to be clear to us here in Montana that we
have to react very strongly and very forcefully at this time.

The bonding capabilities for cities, towns, and irrigation districts
will probably come under somewhat of a cloud, because they are
named as defendants in a long drawn-out water suit. Individuals with
their land may find that their land title is coming under a cloud
because of the water suit.

On Monday of last week, the city of Shelby accepted bids on some
water revenue bonds exceeding $1 million for improvements in their
water system. They had a contractor in place already worki.nﬁ on the
improvements prior to the actual sale of the bonds. They had one
bidder at the l‘:ond sale—Piper, Jaffray and Hopwood—who bid it
in at 7.29 percent interest for those water revenue bonds. D. A.
Davidson, the brokera%e firm that was handling the bond sale,
advised the city of Shelby the next morning that they had bstter
disclose that they are named as defendants in one of the lawsuits—so
they disclosed. Piper, Jaffray and Hopwood said: ‘“Well, we will have
to reconsider whether or not we want our bid at that rate or whether
we want to bid at all.”

In the middle of this week, Piper, Jaffray and Ho%wood advised
the city they don’t think they want the bonds. D. A. Davidson said:
“Maybe we can handle them, and if we can handle them, it will be at
7% percent, a half percent up.” Of course, these are tax-free bonds
and that is the reason for those rates.

The contractor—Felton, from Missoula—already working on the
groject, is paturally held in limbo. He doesn’t know what to do.

hould he shut the job down now, so as of yesterday or today, he was
going to discuss it with D. A. Davidson and see whether he felt—he
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was confident that the bonds would be picked up and there wouldn’t
be any more hitches and he could continue on the job. If he shuts
down the job, if he withdraws from the job, probably the city of
Shelb, wi]f have to go through the whole process of readvertising
for a bid on the contract, and that will take a while. That means the
job probably won’t go in this fall. So they are faced with either paying
a higher interest rate or telling the contractor to shut down Wh.iEa they
palavar over this. They are inclined to think they are better off paying
the higher interest rate if D. A. Davidson will pick it up at that extra
half percent and keep the contractor working, because if they have to
readvertise, it is %oing to cost them more anyway.

I go through all this scenario because I think we ought to pay some
attention on the effects of water lawsuits. If there is some opportunity
to think that these water lawsuits would be ended in a few months,
that would be another matter, but forget it. The gentleman on my left
here come from Nevada, and he tells me there is one suit still pending
that is 50 years old, is that right?

Mr. WaitAacrE. That is correct.

Senator MELCHER. One water lawsuit pending in Nevada that has
been going on for 50 years. Most of us aren’t going to live that much
longer, and so we have to do the best we can to sort out these facts
and see where we are going and see what can be done.

These suits are not well-prepared. The Justice Department and the
Interior Department have not prepared well, and we will be relating
a portion of the reasons why they are not well-prepared, as I continue
my remarks.

This is the fourth of the water hearings here in Montana by the
Senate Indian Affairs Committee. It is the fifth of the Senate hearings,
though. On July 30, in Washington, we received testimony from the
Justice Department and from the Interior Department, and that
hearing focused on the facts, as they saw them, in instigating these
four massive water suits.

Since then, we have had hearings in Glasgow, Cut Bank, and
Billings. At Billings, we took testimony on two additional water suits
that were instigated in 1975. One involves the Northern Cheyenne
Tribe on the Rosebud Creek drainage and Milk River drainage, and
the other involves the Crow Tribe on the Big Horn River drainage.

Because the outcome of these suits could set a precedent affecting
all western States, the five-member Senate Select Committee on
Indian Affairs has unanimously agreed to this extensive set of hearings
on these Montana lawsuits.

On July 30, in Washington, at the hearin% there, the position taken
by the Justice Department seemed to me to be a type of position where
a trial lawyer grasps for every last straw to make a strong case for
his client. For example, the 1:}'ust,ice Department attorneys, even in
contradiction to the Interior Department’s attorneys, testified that
everyone in the drainage area who used water, whether it was from
surface or subsurface, would be named as defendants.

In addition, they have named as defendants cities and towns
which are merely leasing water from the Bureau of Reclamation—a
Federal agency. They have talked about the need to name as de-
fendants farmers and ranchers who only use subsurface water from
their own wells, and cities and towns who only use subsurface water
from their own wells. When I asked them: How do you identify
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that as being in connection with all the rest of it? They said: Hydro-
logic studies would probably indicate that all these users of sub-
surface water, through their own wells, were probably in the same
drainage as one of these river systems. Yet they have absolutely
no hydrologic study to present—absolutely none.

I questioned the :},ustice Department attorneys on July 30 concern-
ing the prior beneficial uses of establishing a valid water claim by non-
Indians. They don’t view the case that way. They don’t believe
that even though the water rights for non-Indians are long-estab-
lished, long-used in a beneficial way—they refuse to concede the

oint that there ought to be a process for eliminating these defendants
rom the suit. When I questioned the Federal Government witnesses,
if they sought to establish Indian claims for water reservations for
the tribes for industrial purposes such as synfuel plants, to be used
some time in the future, tllllgplnterior Department attorneys said that
that was a ‘“speculation.” I use the word speculation in quotes.
That is their word.

This scenario that they have devised is a very chaotic scenario.
I believe Congress, if necessary, will reaffirm the western water law
doctrine of first in time, first in place, first in right, to confirm bene-
ficial use. That priority for domestic purposes, for agricultural needs,
for livestock watering, for irrigation purposes, for protection of
streams for fish habitat, cannot and must not be shunted aside for
g‘ower abs by those who are seeking industrial water, whether it is

ederal agencies that are seeking these reservations of water in the
future for industrial purposes, or whether it is Indian or non-Indian.

In my judgment, if it is necessary, Congress will reaffirm the
concept that we understand governing beneficial use, system of
priorities for agriculture, domestic use, cities and towns as being of
the highest priorit?'.

Now, the overall goal of these hearings is, first of all, to establish
8 solid record on who is using water in Montana and for what purposes.

Second, we want to, as much as possible, sort out how much water
is being used from subsurface as compared to surface; to document
as best we can at this time whether there are water shortages on parts
of these drainages; and to record—if there is any hydrology available
from knowledgable witnesses—how that hydrology is ﬁ.gcting sub-
surface water. ‘

The committee will seek, on the basis of these public hearings and
the material we receive, to drastically limit the scope of the suits,
eliminating high priority beneficial water users from the list of de-
fendants. We will seek to get the Justice department to agree to that, -
and for a very obvious reason. We have heard plenty of testimony .
that the usual beginning cost for any defendant to get some legal
advice is about $250. It is obvious that those are just initial costs :
and that if the suits drag on, the price for legal defense for defendants -
will be compounded dramatically. These lawsuits have a habit of
going on for decades. ) ' )

Finally, if the facts presented in these public hearings demonstrate
to the satisfaction of tgle committee that the suits are improper and
ill-timed, the committee will so advise the Justice Department and
recommend withdrawal of the suits.

We will, first of all, hear from Joe Roberts, chief legal counsel, the
Governor’s office, representing the State of Montana. Joe?
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STATEMENT OF JOE ROBERTS, CHIEF LEGAL COUNSEL, OFFICE OF
THE GOVERNOR OF MONTANA

Mr. RoBerTs. Thank you, Senator Melcher.

As you indicated, my name is Joe Roberts, and I am chief legal
co:lmsel in the office of the Governor, and I am representing him here
today.

The weather seems to be quite appropriate for the subject matter
of this hearing this morning. In fact, it occurred to me driving through -
the torrent from Kalispell this morning, that if it kept raining like
that, perhaps we would have enough water that there wouldn’t be
anything to argue about.

The chairman referred to the possible length of these legal proceed-
ings and it called to mind a little story. After these suits were filed,
we had many inquiries in the Governor’s office. There were several
meetings set up around the State, and we tried to go out as much as
we could to meet with groups of defendants who had been served.
One of the pieces of advice that we rightfully, I think, had to give
people was that they needed the advice and counsel of an attorney to
make a specific evaluation of their claim. One of the questions at one
particular meeting we were at, was: What kind of lawyer do I need?
We didn’t quite know how to respond to that question. Somebody
piped up in the back of the room, “Just make sure he’s a young one.”
While there is some obvious humor in that, I think it really has some
unfortunate truth to it, also.

The Governor would like to congratulate you, as chairman of the
select committee, and the select committee itself for holding these
field hearings in Montana, for taking this extensive testimony of
people who have been named as defendants in this suit. He feels that
1t is very appropriate for you to do so.

I am not going to take a lot of time this morning in developing
the legal position of the State. I don’t think that is the purpose of
your hearings. I think the purpose, as you have adequately stated, is
to hear from the people who have been served and named as defend-
ants and who are water users in this State. I want to leave, certainly,
the bulk of the hearing for them.

I would like to indicate the basic legal position of the State of
Montana. We are named both in our proprietary interest as land-
owners and water claimants through the State, and also in a protec-
tive capacity for its citizens. Our basic legal position is that all waters
of this State ought to be adjudicated through the State adjudication
Brocess. That includes all the water claimants in Montana, all the

ederal claimants, and all the Indian tribes. We feel that that can be
done fairly and equitably to all parties. That when you examine the
history and development of water law in the West, the State courts
have traditionally provided the forum for water adjudication. They
have the expertise. They have developed the special procedures nec-
essary to do comprehensive adjudications of water. So, it seems only
appropriate that that be done 1n this instance, also.

I am sure that the chairman is familiar with the McCarran amend-
ment passed by the Congress in 1952. It is a clear statement from
Congress that the appropriate forum to adjudicate water is within
the States themselves. Further evidence of this goes all the way back
to the Desert Claims Act, which indicated that the procedure for
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proving up a water claim was through the local and State water
processes. So there is just ample historical and congressional docu-
mentation and fact that the appropriate place to deal with these
water suits is through the State court forum.

I am sure the chairman is also familiar with the relatively recent
Atken decision in 1976, which cleared up one question some people
had had as to whether the McCarran amendment also applied to
Indian tribes. The very clear statement from the Supreme Court said
that that amendment did also apply to the tribes and, consequently,
tribes could be brought into a comprehensive statewide adjudication
of water such as is going on in Montana ri%ht now. So that provides a
very clear legal position to bring the tribes and the other Federal
entities into the State court process and into the general adjudication,
as contemplated in the 1973 Water Use Act, as amended by Senate
bill 76 most recently.

Apropos of your comments in introducing it, which I thought were
very well-taken, I would just like to mention that there has been a
Solicitor’s opinion from the Interior Department, issued this summer
dealing with the non-Indian and reserved water that they claim. That
opinion, we feel, having reviewed it quite carefully, is very accommo-
dating to the State water adjudication process and is indicating that
the ¥ederal Government will quantify their reserved rights, will
come through the State process, and will file under State law. They
will go through the adjudication process on the State level.

Now they are saying that is for all Federal claims except Indian
claims. We certainly support that position as put out in the Solicitor’s
opinion. So it seems to me, then, the only reason we are in Federal
court is because of the Justice and Interior Departments’ decision
that as far as Indian water claims, they will go to Federal court, be-
cause they are admitting and a%‘ee' , through this recent Solicitor’s
opinion, that they will bring the other Federal claims through the
- State process,

As I said, I don’t want to ramble on at length on legal issues. I
would be glad to discuss anything further, or develop anything further,
but I do want to say one word about negotiations, because that has
been mentioned in these discussions.

I want to indicate that the Governor feels very strongly that to the
extent that negotiations can be done in a public forum, that that is a
logical and hopefully fruitful way to dispatch with these lawsuits.

e mechanism for doing that is provided through recent legisla-
tion in Senate bill 76, which created a reserved water rights compact
commission with authority to negotiate directly with the tribes and
with the Federal Government.

I want to indicate that the Governor feels that that process ought
to be ex;ijored and is committing the resources of State government
to that. That any products of negotiation, of course, would have to be
ratified by the State legislature and Congress and that, hopefully,
that will be fruitful. It certainly is preferabi to the time and expense
that all parties will be faced with if we get into interminable liligation.
What is particularly frustrating is that we are just arguing procedure
now. We are arguing whose court to be in. We could be involved in
procedural issues for 10 years without ever getting down to adjudicat-
ing water, and that would be most unfortunate.
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It is really to the benefit of both the tribes and the water claimants
under Montana law to solidify and prove up our water claims in
Montana so that we are in a much better position vis-a-vis down-
stream States, who are really the most covetous of the wonderful
resource we have in this State of water. In the long term, that is who
we really have to be looking at—the downstream States who can’t
wait to lay claim on our water. As long as our water system and our
water law is up in the air and in litigation, and the more we dally
with that, the worse shape we are going to be in in defending our
State’s interests, and all the citizens, Indian and non-Indian, in that
litigation which is certain to come sometime in the future.

Mr. Chairman, I just want to thank you again for the forum you
have provided, and your committee has provided, to the people of
Montana. I want to tell you that the Governor, I am sure, would
subscribe to your opening remarks. I wish you well in your proceedings.

Thank you.

Senator MELcHER. Thank you, Joe. I am interested in the Solici-
tor’s opinion that you mention, but there are so many, I am not even
sure that Solicitor’s opinion would hold as it affects Federal agencies
within the Department of the Interior.

While I don’t think the Justice Department has any particular
expertise on pressing water lawsuits, they seem to have the idea that
they want to run the show.

As it happened, at the July 30 hearing, when we tried to pin down
whether the defendants named, the list meant to include those that
only used the water for livestock on their farm or ranch and in their
domestic use, the Solicitor for the Interior Department said: “No,
if they could identify those and that is all the water they used, they
were sure they could be removed from the list of defendants.” The
were immediately corrected by the Justice Department: ‘“That a.
water users would be named, regardless of the amount, or regardless
of whether it was just subsurface water.” So the attorneys for the
Interior Department pulled in their horns and backed off. It is clear
that Justice is going to run the show and is calling the shots. I find
it very disconcerting that they are, because there is a feeling in Wash-
ington that the Justice Department, while not being directly involved
in these suits until they were filed, has been building up a group
within the Justice Department that has had a great interest in pushi
such suits.

I think it is a little bit menacing to view the scope in which they
envision the suits and their lack o% any plan for limiting that scope
or for minimizing the length of time that 1t will take.

Of course we have had recommendations that the McCarran Act
be reviewed by the committee, as to whether that should be part of
our consideration prior to making the recommendations to the Justice
Department, and we will certainly do that.

We will continue to consult with Montana people between now and
the end of the year, and particularly, prior to the time we make our
flecommend&tions to the Justice Department as an outcome of these

earings.

1 wagxft to thank you very much, Joe, for being here, and thank the
Governor for having you appear representing the State of Montana.

Mr. RoBErts. Thank you.

Senator MELcHER. Norman Stedje, Mayor of Ronan.
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STATEMENT OF NORMAN STEDJE, MAYOR, RONAN, MONT.,
PRESENTED BY JOSEPH EVE

Mr. Eve. Mr. Stedje couldn’t be here. He and his family had a
planned vacation in Oregon, and he asked me to come in his place.

The city of Ronan has two sources of water. Our main source of
water comes from Spring Creek up in the mountains, which runs
through a chlorination unit to purify it before it gets to the city and we
also have a well within the city park that produces some water.

We use probably a little less than 1 m.ilﬁon gallons of water a day
and supply over 2,000 people in the area outside the city and in the

city.

5ur big problem right now, our old line is pretty well antiquated
and needs to be replaced but with things up in tlIJ)e air, it is kind of hard
to tell just which way to move at this time, so we are doing some work
on it, putting in a new 12-inch line, with some Indian help, and just
how far we will go on that will depend on the outcome of some of these
meetings.

I don’t know how much more information you want, but we are
having quite a bit of trouble with both water and sewer.

Senator MELCHER. Is the city of Ronan named as a defendant?

Mr. Eve. I couldn’t tell you.

Senator MELCHER. This water you receive from Spring Creek is
gravity flow?

Mr. Eve. Yes.

Senator MELCHER. Is it based on a water right?

Mr. Eve. I don’t believe so. j

Senator MELcHER. How long has it been used?

Mr. Eve. Oh, probably back in the 20’s.
driSnex:ia:?tor MEeLcHER. The well that is in the park: How long ago was it

e
Mr. Eve. That is not too old, maybe 15 to 20 years.
Senator MELCHER. The total gallonage totals around 1 million a

day?

K/Ir. Eve. A little less than 1 million. We are planning on putting in
a 1 million gallon tank on the east side of town to take care of any
emergencies for a day.

Senator MELcHER. How far outside of town do you go and how do
you determine when you go outside the city limits?

Mr. Eve. Anyone along the line that needs water, gets it.

Senator MELCHER. Is that along the line from Spring Creek?

Mr. Eve. Yes.

Senator MELCHER. Do you extend your water lines outside the city
limits otherwise?

Mr. Eve. Yes; just on the east side, just on Spring Creek.

Senator MELcHER. Does the city provide fire protection outside the
city limits?

r. EvE. There is a rural fire department in connection with the
citg—all housed in the same unit.
enator MELCHER. They work together?

Mr. Eve. Yes. )

Senator MELcHER. Does it provide fire protection on a nondis-
criminating basis?

Mr. Eve. Right.
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Senator MELCHER. Any water that you supply outside of the town
is nondiscriminating?

Mr. Eve. Right.

Senator MELCHER. Just location?

Mr. Eve. Right, anyone that wants it.

Senator MELcHER. Have you ever had a water shortage?

Mr. Eve. When the old line breaks, this about throws the city out
of water.

Senator MELCHER. The improvement that you are talking about is
improving the line on Spring Creek?

Mr. Eve. Right, which would probably run a little less than $1
million if it was completely done right.

Senator MELCHER. And that would require probably a bond sale?

Mr. Eve. Right, and some Government help.

Senator MELCHER. Would those be revenue bonds?

Mr. EvE. Possibly.

Senator MELCHER. Are the water rates high here?

Mr. EvE. No; very low.

Senator MELCHER. But there is no water shortage?

Mr. Eve. Not really; no.

Senator MELCHER. Unless there is just some mechanical breakdown?

Mr. Eve. Right.

Senator MELcHER. Have you ever had a complaint, to your knowl-
edge, of using water out of Spring Creek?

Mr. Eve. Not that I know of. :

Senator MELCHER. Have you ever had a complaint about the city
of Ronan pumpi%% water through your well in the park?

Mr. Eve. No. We have two wells, and one we don’t use because it
throws quite a bit of silt into the line. It is kind of a dud, so we just
use the one.

Senator MELCHER. I think that is all I have. Thank you very much,

Joe.
Norbert F. Donahue, city attorney, and Norma Happ, mayor of
Kalispell.

STATEMENT OF NORBERT F. DONAHUE, CITY ATTORNEY,
KALISPELL, MONT.

Mr. DonaHUE. Senator, I am Norbert F. Donahue. I am city at-
torney for the city of Kalispell. Our mayor, Norma Happ, is here in
attendance, but she has ed me to speak in behalf of the city, so
I am speaking in behalf of our mayor.

Echoing some of the remarks of Mr. Roberts’ testimony, when I
first heard of this lawsuit being filed, I made a rather facetious remark
to one of my friends that if t%xe Congress had done this they would
have to entitle it the Lawyers Relief Act, because as I could see it,
this would do nothing but keep lawyers busy for years and years and

ears.
Y The lawsuit, as I see it, is an effort by somebody, whose motive I
have no idea of, to pitch citizen against citizen in the vital field of the
use of water.

The Senator has covered some of the points in my prepared testi-
mony here, but I would like to read for the record the letter that I
would file with you as our prepared testimony.

53-296 0 - 80 - 30
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At the outset, I would say that I have not received a copy of any
amended complaint, and so if there are any other parties that have
been added as defendants, I am not aware of them other than those
that were in the copy that was served upon the city of Kalispell.

My letter and prepared statement are as follows:

Dear Senator Melcher and committee members: This statement is
submitted on behalf of the city of Kalispell, a municipal corporation
of the State of Montana, one of the named defendants in the referenced
litigation.

This litigation a gears to be a suit by the United States on behalf
of the confederatef alish and Kootenai Tribes brought at the request
of the Department of the Interior. The purpose is to adjudicate the
rights of the Indian tribes and the individual members thereof, as
opposed to the defendants named, to the appropriation and use of the
“surface and ground waters within the Flathead River Basin.”

Rights of the Indians are claimed to flow from the Treaty of Hell-
gate dated July 16, 1855. Other later laws are cited reflecting specific
waters claimed by various agencies of the United States, usually a
bureau within the Department of the Interior.

The defendants are largely specific individuals and private corpora-
tions. I presume they are persons cla,imingI a right to use the waters
either in or expected to flow through the Indian reservation created
by the Treaty of Hellgate. The Indians and the U.S. agencies in-
volved claim prior rights to the waters involved.

Only three local public entities are listed as defendants; namely, the
city ol Columbia Falls, the city of Kalispell, and the State of Montana.
As an aside, the city of Ronan is not a named defendant and nothing
has been served upon them. Neither the city of Columbia Falls nor
the city of Kalispell is within the reservation, and the State of Mon-
tana exerts little influence on waters actually within the reservation.

Several other communities, also not on the reservation but who use
water for public municipal purposes, are not named defendants,
notably the city of Whitefish and the communities of Lakeside, Big-
fork, Hungry Horse, Coram, Essex, and West Glacier. These com-
munities, as well as several private water districts and other associa-
tions within the Flathead River basin are also not named defendants.

It is also interesting to note that none of the cities or towns within
the reservation are named. One wonders why Polson, Ronan, and
St. Ignatius are not named ; surely they have municipal water systems
similar in some degree to Columbia Falls and Kalispell. Could it be
that the United States wishes to litigate directly only with non-Indian
cities and towns on a theory that less opposition will result? Also, how
many of the individually named persons are off-reservation residents
who will experience less impact than an on-reservation water user with
an unfavorable result?

The city of Kalispell’s municipal water supply is almost wholly from
deep wells, some of which are deeper than the deepest points o%r Flat-
head Lake. It takes a legal fiction to sustain a holding that our water
supply is in a source flowing through or under the reservation in
the manner that could have been even remotely contemplated by the
parties to the Treaty of Hellgate or meant by the Congress in passing
any of the later laws dealing almost exclusively with surface waters.

§'et the result of this lawsuit could have a devastating effect on
other nonreservation towns or cities not named.
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We don’t wish to cause any embarrassment to our sister city of
Whitefish, but Whitefish gets its water from a creek and from White-
fish Lake, both of which are part of the Flathead River basin surface
water system, yet Whitefish is not a named defendant. Municipalities
within the reservation, Ronan, Polson, and St. Ignatius, could be even
more directly affected, yet none of these are named defendants, at this
time.

Can the U.S. Department of Justice have possibly engaged in
picking target defendants? Those of us who are lawyers know the
trick of picking a target defendant—who have a minimum of potential
impact from an unfavorable result, and then apply the decision to
individuals and municipalities more drastically affected? If not, why
has the United States not named all potential defendants?

When one reviews the complaint, it becomes obvious that the United
States itself has created the problem here, if, in fact, there is a problem.
It was the United States that wrote the Treaty of Hellgate in such a
fashion as to render doubtful both Indian and non-Indian water claims
in the entire Flathead River basin and in the Yellowstone, Milk,
Missouri, and Marias Rivers in the other Montana Indian water
rights cases.

The entire Flathead River basin is many times larger than the
original reservation. Certainly, non-Indian settlement of that area
excluded from the reservation and the growth of villages, towns, and
cities were contemplated by all parties to the Treaty of Hellgate in
1855. Those non-Indian settlers must have been expected to use the
waters flowing past their doors and percolating under their fields and
pastures. :

Now may be the time to review the Treaty of Hellgate and possibly
rewrite it 1n light of 144 years of intervening history. What did the
parties really mean by “waters flowing through or under” the reserva-
tion? There are many legislative questions to be answered by the
Congress, and even diplomatic questions, since the United States
recognizes the Indian tribes as sovereign nations existing within its
borders. Since the north fork of the Flathead River arises in Canada,
should the Canadian Government also be involved in light of other
reciprocal treaties with Canada?

Under the present scheme of this lawsuit, the United States,
through the Department of Justice, is suing its own citizens for the
negligence and oversight of the United States itself, and financing
the cost with the tax dollars of those very citizens. This is not reason-
able or equitable, and the crowning insult is when the defendants
chosen to shoulder the cost of the defense are those most likely to be
the least affected by an unfavorable decision.

The city of Kalispell has very limited budgetable resources. We
should not have to spend our time and the available money of our
taxpayers to defend this lawsuit.

It is reasonable and equitable for the United States to appropriate
sufficient public funds to employ counsel through the office of the
attorney general of the State of Montana, or some other recognized
agency, to defend all of the people of Montana, individual, corporate,
and governmental, in that portion of the lawsuit establishing the
broad respective rights of the parties inter sese—and I refer to para-
oraph 2 of the prayer of the complaint. The State of Montana Legis-

ature has established the water court procedures that can handle
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individual disputes and claims to particular waters. Mr. Roberts
addressed that question.

The city of Kalispell respectfully requests your committee to favor-
ably report the matters set out in Senator Melcher’s public notice of
July 27, 1979. The Departments of Interior and Justice should not be
})ermitted to carry forward this arrogant and devious lawsuit without

ullly protecting the rights of innocent citizens at public expense.
his we respectfully submit, and I signed it as city attorney fgr the
citg of Kalispell.
enator MELCHER. Mr. Donahue, you said that practically all of the
water that Kalispell uses is from deep wells?

Mr. DoNAHUE. Yes.

Senator MELcHER. What is the other source?

Mr. DonaHUE. I believe it is five wells. Four of those are deep wells
and one is a fairly shallow well which we use to irrigate our golf course.

Senator MELCHER. Other than those five wells?

Mr. DonaruE. We have no source other than wells.

Senator MELCHER. When you say a deep well, how deep?

Mr. Donarvug. We have a well up to 700 feet deep.

Senator MELCHER. Up to 700?

Mr. DoNaRUE. Yes; and as I understand, the deepest point in Flat-
head Lake is just under 400 feet. ,

Senator MELCHER. How much water do you use, roughly?

Mr. Donanvuk. I haven’t any idea, Senator. We anticipate approxi-
mately 13,000 to 15,000 people use our water.

Senator MELcHER. Do they have to be within the city limits?

Mr. DonaruUE. Just recently, the Public Service Commission of
Montana delineated our service area, and that service area includes
a few enclaves or islands, you might say, outside the city, but the
great majority are within the city.

Senator MELCHER. Have you ever had a water shortage?

Mr. DonarvuE. Not that I know of. We had a few anxious moments
a year ago or 2 years ago, when one of our wells showed a little possi-
bility of having some sand in it, but I don’t think we have had a
shortage. We just drilled a new well that went on the system within
the past few months, and that is a deep well.

Senator MeLcHER. What about fire protection? Do you just provide
it within the city?

Mr. DoNAHUE. Just within the city; yes.

Senator MELCHER. You have never experienced any complaints
about the use of the water from your own wells until now?

Mr. DonaHUE. We have some of the best water in the world.

Senator MELcHER. Have you had an interrogatory request from the
Justice Department? .

Mr. DonarvuE. No; none at all. As a matter of fact, I have not
answered the complaint at this point.

Senator MELCHER. Has this case been referred to Judge Hatfield?

Mr. DoNAHUE. Yes.

" Senator MELCHER. And Hatfield has the State?

Mr. DoNAHUE. Again, as I said, we have not formally responded to
the complaint. They could default us, I suppose.

Senator MELCHER. It is our understa._ndinc% that——

Mr. DoNaRUE. Judge Hatfield has said publicly, in the papers, that
all proceedings are being held in abeyance.
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Senator MELCHER. Yes; and the Justice Department says that they
are not going to object to that at this time.

Mr. Donahue, you mentioned the Hellgate Treaty. That is the
treaty with the Flatheads in 1855?

Mr. DoNaHUE. Yes, sir.

Senator MELCHER. Where do you see anything in there about water?

Mr. DoNAHUE. In the complaint?

Senator MELCHER. No; in the treaty.

Mr. DonanvUE. I don’t know. I haven’t referred to the treaty.

Senator MELCHER. Didn’t you refer to the Treaty of Hellgate?

Mr. Donanvk. I referred to the complaint that referred to the
Treaty of Hellgate.

Senator MELCHER. All right; but you haven’t studied the treaty?

Mr. Donanvk. I haven’t studied the treaty; no, sir.

Senator MELcHER. If you do, let me know. We can’t find much talk
about water rights in the Treaty of Hellgate. It gets quite specific—
I have it in front of me—for instance, it says it is going to furnish
one blacksmith shop and a tinshop and gunshop to be attached to
that, one carpenter’s shop, one wagon and plowmaker shop, and to
keep the same in repair and furnish the necessary tools to employ two
farmers, one blacksmith, one tinner, one gunsmith, one carpenter, one
wagon and plowmaker. It goes on in quite a lot of detail.

Mr. DoNAHUE. Yes.

Senator MELcHER. But we haven’t found where they talk about
water. So based on the Treaty of Hellgate, I don’t think we are talk-
ing about water rights. You have to look, I think, at the Winters
doctrine.

Mr. DonagUE. I hope you are right, Senator.

Senator MELCHER. We continually ask for advice on this, and
maybe some members of the tribe will give us some citations, but we
have a hard time construing most of these treaties to identify water
rights at all. Mostly what we find out is that the claims for water
rights for a tribe are based on the Winters doctrine, which is quite a
few years later than most of the treaties.

I don’t have any more questions. I ponder, like you do, why the
Justice Department is naming as defendants some communities to
the north of you, to the north of the reservation, and it is not under-
standable. I do not understand it at all, but the cases were filed, it
seems to me, in a most haphazard way. I think there was very little

reparation and very little understanding about the scope of the
gefendants that they would name. But they seem to be determined,
at least in their testimony of July 30, to name any and all water
users in this area as defendants.

All right, thank you very much, Mr. Donahue.

Mr. DonaruE. Thank you, Senator. I appreciate the opportunity
to appear.

Senator MELCHER. Leonard Kaufman?

STATEMENT OF LEONARD KAUFMAN, ATTORNEY, FLATHEAD
CONSERVATION DISTRICT

Mr. KaurFMaN. Senator, my name is Leonard Kaufman. I am an
attorney in the law firm of Murray, Kaufman, Vidal and Gordon, of
Kalispell, and I am one of two attorneys representing the Flathead
Conservation District.
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The Flathead Conservation District retained me and Mr. Gene
Phillips to represent all of the members of the Flathead Conservation
District in the initial proceedings of this matter—to protect the
farmers, ranchers, and water users of the Flathead Valley under the
Flathead Conservation District—at least up to and through those
proceedings where their individual rights were adjudicated.

In addition to representing the Flathead Conservation District, I
personally represent several ranchers and farmers that have land and/
or water uses established either through filings or through use on the
Little Bitterroot River near Hot Springs, Mont. ,

My concern—representing both these individuals and the ranchers,
farmers, and users of the Flathead Conservation District—is that the
water adjudication proceedings that are philosophically conceived of
by this Federal suit must be gone.

For an example, on the Little Bitterroot River, the filed appropria-
tions and the use appropriations far exceed any flow of water in that
stream in history. I am certain that a water source to supply the appro-
priations that are filed in the Little Bitterroot would probably equal
the size of a stream of the Missouri. The Little Bitterroot is a stream,
Senator, that a good strong jump, except in very high waters, would
c you across.

The other streams that are involved in this, or may be involved,
are streams utilized by the irrigation systems of ranchers and farmers
in the Flathead Valley in the Kalispell vicinity—the Whitefish
River, the Stillwater ﬁiver, the Flathead River and the various
tributary streams, et cetera, that feed these streams and feed into

Flathead Lake.
I submit to you, in conjunction with what has been said here, that

the procedure as established by the Justice Department is a total
botch. There is absolutely no way the Justice Department, in their
complaint filed in this action, has even come close to naming the
necessary parties that must be named to accomplish the results that
they want to accomplish. As a result of this, as has already been
pointed out, we are going to be in years and years and years of litiga-
f,iiion. determining who are proper parties and what court has juris-
ction.

Why they chose this is beyond me. Like Mr. Donahue before me,
it appears to be that some person, or some entity, wishes to pit
citizen upon citizen. Be that as it m:iy, I suggest that even if the
Justice ]gepa.rtment reaches their goal of “service on all parties,”
which appears to be, from your statements and from the reports of
the hearings had recently, there will still be serious questions of
whether there is jurisdiction under the existing laws that the Federal
Government is working under to clearly adjudicate the waters free
and clear of subsequent attack.

Senator, there are little users of these waters all over the hills,
They are not recorded. They are up there usin%this water to irrigate
their 40, and they have established a use right through years and
Kears of use only. Not through any filing right, but a use right, which

as been recognized by State law. As such, if the Justice Department
is going after these people who, on the face of it, have a clear right,
but they do nothing more than what they have done, they are not
going to have correct jurisdiction and any litigation, after all these
years, would be subject to attack at any time.
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As an attorney involved in this proceeding, and recognizing that
it is very important that we ascertain what these rights are for the
development of Montana and for the protection og our resources,
I make three suggestions to you at this time.

One: The Federal action has started involving State rights, city
rights, individual rights, tribes’ rights, et cetera, and siould be
amended into an action similar to an action of declaratory relief,
whereby the State of Montana determines with the Federal Govern-
ment the rights of the Federal claim. The Federal Government should
get out of trying to adjudicate every individual user’s rights to
waters in this State.

Two: In addition to this, supplemental to this, or as an alternative:
I would submit that Federal legislation along the basis of our Montana
Senate bill 76 could be instituted, whereby the users of water rights
would have the responsibility to come in and make a claim and have
that claim adjudicated, rather than the alternative system of the
Federal Government bringing this lawsuit against the citizens of this
State, taking upon themselves the right and duty to establish that
jurisdiction.

Three: A final alternative would be along Mr. Robert’s theory,
where we have a State that has a history of adjudicating water rights.
All of the counties of this State, Senator, don’t have the benefits we do
in this area. Many of them are arid. Water has been a hot topic since
the first goldminer came through with his pan. I would submit that
the State of Montana is an awful lot more able to adjudicate the
rights of the citizens, both Indian and non-Indian, than any Federal
Government monitored by a bunch of people out of Washington, D.C.,
who, by the very nature of their complaint, have demonstrated a
total lack of knowledge of what the water situation is out in this
country.

I cannot give you any specifics on the amount of waters utilized.
I can only state that as an attorney representing many ranchers—I
would suggest that my clients, numbering several hundred in this
case, at this time—that there is absolutely no way that the Govern-
ment can in any sort of an efficient fashion do that which they claim
they want to do in the prayer of that complaint under the procedure
they have established.

Thank you very much.

Senator MeLcHER. Francis Van Rinsum?

STATEMENT OF FRANCIS VAN RINSUM, CHAIRMAN, FLATHEAD
CONSERVATION DISTRICT

Mr. Van Rinsum. Senator, my name is Francis Van Rinsum, and
I am chairman of the Flathead Conservation District.

I would like to reiterate just a little bit on what you have already
said and what I suppose everyone has been saying and will continue
to say at all of these hearings.

The Flathead Conservation District has taken this initial lawsuit
upon themselves because we felt that the residents of our district,
being taxpayers—we are responsible for their water, protection of their
water—and we felt that as taxpayers, we should protect them, because
water is our problem and we s}‘;ould protect tﬁem a little bit with
their tax dollars and hire some attorneys to do the protection.
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We wondered why a few individuals should bear the brunt of this
rather than the whole populace because, really, these are the people
who are involved in this and not just a few of them.

The trauma of a Federal marshal appearing at your door with a
summons was devastating to a lot of people, particularly the older
people, who have done nothing more than filing a water right and
obeying the law under the laws of the State of Montana. They have
done nothing wrong. They were baffled as to why they were being
summoned. They just didn't know. They didn’t know where to turn
or go. Some of them had never even been to an attorney. They didn’t
know how to contact one or who to contact, and this is one reason
that the Flathead Conservation District hired Mr. Kaufman and
Mr. Phillips to take on this initial lawsuit and see what could be done.

We would protest the method in which some of the summonses
were delivered. In some of our cases here, one of them was given to a
hired man who gave it to his wife, who suddenly remembered that it
was in her purse the night that we held our meeting. He thought he
had gotten away without having to be summqneg, when his wife
walked in and pulled the summons out of her purse and handed it to
him. Some of tge people who have been named in the suit have still
not been summoned. In one case, a name that is on the list, we can’t
even find the party. We have some geo({)le—one of them happens to
be our own supervisor, whose father filed on a spring a long time ago,
and although 1t wasn’t a water right, he doesn’t know exactly what
it is, but he is named in the suit. I have consistently run into people
who are completely baffled by what is going on, but are concerned
about their domestic wells. All we have been telling them is, wait
until you get your summons and take it from there. I have already

_told some of them—I said, “I don’t think anybody is going to live
long enough, just go ahead and use the water.’

In short, there has to be a better way of adjudicating a system,
looking at it from our side. You get the legalistic side—let’s look at
the people’s side. There has to be a better way of adjudicating than
the way that has been pro?osed. The way we are proposing to do it
in Montana is the way we feel it should be done.

I would like to add one more little problem. It has been tossed out
here before. I have been following the great water problem and the
great water spiel of the great Southwest. I don’t know exactly what
the politics of this suit are, but I think we should be aware of the
great water spiel of the Columbia River. We have a 10-year mora-
torium—another 10-year moratorium on the Columbia—where no one
can take it. I would like to ask you, how long is it going to take to
straighten this mess out? It is certainly going to take longer than 10
years. Will California, Utah, and the rest of them come in and say,
“By this time, everything is fouled up. I'm sorry you don’t have a
claim on your water, but we want it,”’ and will they get it?

I have this basically written out, but you said something in your
initial remarks that scared me, Senator, and this was the fact of your
stating that the Federal Government wants to know where their
water is.

Will this water be diverted to the great Southwest? I think that
we, as citizens of Montana, have to be aware of this, because if we
are not, we are going to be left high and dry one of these days.

I would like to thank you and your committee for holdying these
hearings. I think it is a great service. Thank you.
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Senator MELCHER. Francis, the question you posed: “Will a Federal
reservation of water lead to having water go to the Southwest?’ is,
of course, a question we have thought of often. Is this a possibility?
But I wasn’t really posing that question in my opening remarks at all.
I was posing the question of the Federal reservation of water rights
here for Federal uses under one of the Federal agencies. You can review
the cases, everybody can, they are resal interesting. But what does the
Department of Agriculture, ¥or a particular national forest, need a
reservation of water for, and how much? The case that was litigated
i))retty fully said that they don’t need that much, unless the Justice

epartment’s claim for water for a particular national forest was
shaved clear down to what they actually use, or what they might
conceivably use, which is not very much. So I am spreaking about &
Federal reservation of water, perhaps, for industrial uses, which could
be used right here in our own State, but under Federal control.

Obviously, if the Justice Department is seeking to identify this
Federsl reservation of water for the future, the great amount that
they would probably be indicating that they want to reserve would
be for energy purposes, perhaps for syn-fuel plants. I don’t think the
Justice Department has worked this out at the level they want to
testify on—I know they haven’t but they are using that as specula-
tion for the future. It is on that basis that I don’t even think the risk
we are facing here in Montana is not just getting the water diverted
to some other part of the country, it is getting 1t to be reserved for
industrial use tgat might conflict with our desires for agricultural uses
and domestic uses. That is what really concerns me. I don’t think we
have had any answers yet, and I doubt whether we will get any answers
for a long time, because the suits are not predicated to get over with
very quickly.

I do want to establish a number of things. First of all, you are
speaking on behalf of the Flathead Conservation District, both of you,
is that correct? ,

Mr. Van Rinsum. Yes, sir.

Senator MeLcHER. How many people are involved in that conserva-
tion district?

Mr. Van RinsuMm. The entire county with the exception of the
city of Kalispell. :

genator ELCHER. The entire county?

Mr. Van Rinsum. Right.

Senator MELCHER. As such, can you identify how many people use
water for agricultural purposes?

Mr. Van Rinsum. Kor a.iricultura.l purposes?

Senator MELCHER. Whether it is livestock water or irrigation.

Mr. Van Rinsum. That would be a hard figure to come up with
right off the top of my head.

Mr. KaurMaN. Senator, we filed somewhere between 70 and 80
responses to this lawsuit, and they were ranchers who were utilizing
the water for agricultural purposes.

Senator MELCHER. Were they named as individuals?

Mr. KaurmaN. They were named.

Senator MELCHER. Were any irrigation districts named?

Mr. KaurmMaN. We are not representing any irrigation districts at
this time.

Senator MELCHER. To your knowledge: Were any irrigation dis-
tricts named as defendants?
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Mr. Van Rinsum. None that I know of.

Senator MELcHER. There is no pattern in why some were named
and why some were not?

Mr. KaurMaN. No, sir; and I meant to address that point. I am
representing some ranchers on the Little Bitterroot——

Senator MELcHER. I know that, but that is a separate group.

Mr. KaurmMaNn. OK, and the same thing is on the Flathead. We
will have one person served and another person served, and a neighbor,
right between them, whose pump is l{ing right beside the pumps,
served, has never recevied service. We have had husbands and wives
named and only the husband has been served; we have had brothers
who operate a family operation, and only one has been served.

Senator MELcHER. Can you advise me about how many acres are
involved? Not on those that have been named—how many acres in
the conservation district?

Mr. Van Rinsum. Could I turn around and ask a gentleman in the
audience?

Senator MELcHER. We will accept his testimony if the wants to
come up here. Could he do that?

Mr. Van Rinsum. Yes; but I could get that information for you.

Senator MELcHER. We would like to have it for the record, and
also for the record, some descriptions, some briefing, so we under-
stand the type of irrigation and whether it is surface, flood, or sprinkler
irrigation. Ordinarily, a lot of the farming and ranching operations
that are a unit are not irrigated and are not even contemplated being
irrigated? We would like to have some understanding of the relation-
ship of the irrigated land to the land that is nonirrigated. Do you have
a breakdown of totals, for instance? The conservation district covers
the entire county other than those communities, right?

Mr. Van Rinsum. Right.

Senator MELCHER. So it covers a lot of land that is not irrigated?

Mr. Van Rinsum. Right.

Senator MELcHER. Is there much sprinkler irrigation?

Mr. Van Rinsum. In Flathead County, it is all sprinkler.

Senator MELCHER. All?

hMr. Van Rinsum. Yes; I don’t think there is any flood irrigation
there.

Senator MELCHER. None?

Mr. Van Rinsum. None. )

Senator MELCHER. Is it increasing?

Mr. VaNn Rinsum. Yes; definitely. ) .

Senator MELCHER. Do you have any idea of the likely potential?

Mr. Van Rinsum. I would say, just off the top of my head, I don’t
think half of Flathead County is irrigated now. With very little work
and, of course, a lot of bucks, I would say the whole county could be
irrigated; yes. We have just gone through with a Creston Bench
Irmigation District and also one in the lower valley, where we were
going to set up irrigation districts. This involved channeling the water
out of the Flathead River and diverting it into various creeks and
so forth, but we, as supervisors, cannot go out and initiate this. This
has to come from the people. They have to come to us with a petition
that says “We want to irrigate the district,” and then we can carry
the ball from there, and this hasn’t happened.

Senator MELcHER. Is much of this irrigation carried on by using

subsurface water?
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Mr. Van Rinsum. You mean pumps?

Senator MELCHER. Yes; pumps.

Mr. Van Rinsum. Yes; there is getting to be some of that.

Senator MELCHER. But most of it is out of streams?

Mr. Van Rinsum. Yes.

Senator MeLcHER. Has there been a water shortage in the area or
in part of the conservation district?

Mr. Van RinsuMm. Yes;in a normal dry year there are creeks that
dry up and run a little short. Mr. Kaufman said some of them are a
little overappropriated, and in those years neighbors kind of get a
little antsy toward neighbors. Yes, I would say not an outright
shortage, but there have been dry years when the streams have lost
some water.

I might add, too, that we even have had in 1977—you talk about
your Federal agencies—very few people are aware of it, but in the
spring of 1977, when things were so dry, we came close to losing 50
feet of water out of Hungry Horse Reservoir to support the fish life,
due to a mandate of the people of Oregon and Washington, who wanted
to support their steelhead and their salmon. A lot of people aren’t
aware of this, but Bonneville Power came close to dropping Hungry
Horse Reservoir 50 feet just to support the Columbia River for the
fish life, and then we talked Federal jurisdiction. These are the kinds
of things that scare me, because Hungry Horse Dam was built with
a multipurpose aspect, and irrigation is one of those things.

Senator MEeLcHER. The Bureau of Reclamation runs Hungry
Horse, and it would be their responsibility not to agree to the request
of Bonneville for water that would jeopardize a fish habitat and the
irrigation uses here in Montana; however, it is a fish habitat in Oregon,
I take it, and Washington. The Bureau didn’t agree to it, did they?

Mr. Van Rinsum. No; they said they got enough water from the
rain and what not. I was in contact with the engineers on it, and they
didn’t have to do it, being as Montana does not belong to the Pacific
Northwest Regional Power Commission, but we are kind of holding
things on the short end here, if you know what I mean, with our own
water. We, in Montana, are sitting on an edge that is hurting, believe
me.

We don’t have any laws, and the people of this State had better
wake up. We don’t have millions of people. When we are talking
Federal water when Los Angeles says, ‘We want a drink,” there are
millions of people down there that say, “And we are going to get it.”
There are 600,000 to 700,000 people here, in the whole State, and
500,000 or 600,000 of them on the other side of the Divide. They
don’t care about the Columbia River, and this is something we have
to watch. When those people speak, I think Washington, D.C., is
going to stand up and listen, simply because of the votes.

Senator MELCHER. We will see about that.

Mr. Van Rinsum. I hope so. .
Senator MELCHER. Other than these dry years, have you had any
problems? For instance, you say you are beginning to pump out of
wells for sprinkler irrigation. Has there been any indication that the

water tables dropped at all?

Mr. Van Rinsum. I have heard one complaint, and whether it is
valid or not, I don’t know. I have a fellow who lives about a mile
north of me on the north end of Flathead Lake, by the way, and we
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have several big irrigation pumps going up in the Stillwater area
northwest of town. He has a flowing well until they start pumping.
This is the only complaint I have heard of. He said the minute they
started irrigating he has to start pumping or his well stops flowing.
This is the only complaint I have heard.

Senator MELcHER. How big are those pumps?

Mr. Van Rinsum. Oh, boy!

Senator MELCHER. Pretty big?

Mr. Van Rinsum. Oh, yes; 100- to 200-horsepower.

Senator MELCHER. I see; bigger than what has been used custom-
arily in the area?

Mr. Van Rinsum. Yes; the pumps are getting bigger.

Senator MELCHER. All right, I think if you can supply us the in-
formaétion I mentioned, it would be extremely helpful for our hearing
record.

Mr. Van RinsuM. Any help we can be, please drop us a line.

Senator MELcHER. Thank you very mucE.

[The information follows:]
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Flathead Conservation District

.!5 Q: g ve Bfuve
b X! % KALISPELL. MONTANA 59901 PHONE 2576242

V Lo ‘\g

e

September 17, 1979

Senator John Mefcher
1121 Dinksen

Senate 0ffdce Building
Washington, D.C. 20510

Dean Senator Mefcher:

In response to your request for information concerning irrdgation
4in Flathead County, please review the f§oflowing:

a) Almost alf inrdgation in Flathead is sprinkler irrdigation.
There {5 a very small amount of §Lood inndigation in the
western portion of the county.

b} According to figures compifed §rom ASCS, SCS, and personaf
knowtedge, 32,000 acres are presently inrdgated in Flathead
County. There are approximately 118,000 acres of potentially
inmndigable acres - assuming all dry farmband in the valley
§Loor can be inrdgated.

¢} We have approximately 30 deep wells in the county which would
be in excess of 100 feet deep. There are approximately 90
shallow wells and dugouts used for <irndgation only.

d)  In negands to your question concerning possible de-watering
of strneams for inrdgation, upper Ashley Creek and the Little
Bitternoot Rivers have been subject to this., For furthen
information on de-watering, we recommend you contact Bob
Schumacher, Regional Fisherdies Mgr., Mt. Dept. of Fish, Wild-
Life & Panks, 490 N. Merddian Rd., Kalispell, ME. 59901.

We would be gald to assist you with any further questions that
would redate to the federal Lawsuit on water rdights. Thank you'for
your active participation in this precedent-setting case.
Sincerely,

ool Y

Francis Van Rinsum
Chainrman

CONSERVATION - DEVELOPMENT - SELF-GOVERNMENT
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Senator MELCHER. Representative Aubyn Curtiss, District 30.
Aubyn also serves on the Select Water Commission.

STATEMENT OF REPRESENTATIVE AUBYN CURTISS, DISTRICT 30,
MONTANA STATE LEGISLATURE

Ms. Curtiss. Mr. Chairman, I thank you very much for traveling
about the State and giving us this opportunity to present our
comments.

It is ironic that the efforts of the Montana Legislature to insure
adequate water for Montana uses in the future should initially result
in inconvenience and anxiety to those who claim existing rights and
are putting water to a beneficial use.

ontana’s constitution states that all surface, underground, flood,
and atmospheric waters within the boundaries of the State are the
property of the State for the use of its people and are subject to
appropriation for beneficial uses as provided by law. I think that the
greatest concern that many of us here today share is: Are we, through
the intervention of Federal agencies, ostensibly on behalf of the tribes,
going to see our State ri%{ts preemé)t.ed.

Even as the merits of Montana Senate bill 76 are debated at legis-
lative hearings, representatives of the Department of the Interior
and the tribes urge the exclusion of Indian water from the quantifica-
tion and adjudication process. Obviously, no meaningful adjudication
can be effected without including all water users and claimants. Even
as the Department of the Interior and the Bureau of Reclamation
monitored the committee hearings, briefs were being prepared to
initiate action against hundreds It1 Montanans who possess legitimate
water rights. )

It is nght and just that all Montanans be given equal considera-
tion—red or white. It is right and 1ust that a Government under-
writing the expenses of one Montana litigant, underwrite the expenses
of the other. If this equal consideration were to be given, that would
seem preposterous, but genuine consideration must be given to these
legitimate water users who have been drawn into this outlandish
travesty through no fault of their own.

Mr. Chairman, I respectfully urge you and your committee to reaf-
firm our wavering faitﬁ) in a benign Government which will continue
to 1prot,ect, the r(iights of its citizens guaranteed by our Constitution.

urge you to do all possible to effect a withdrawal of these suits and
permit Montana to quantify and adjudicate her water in order to
protect this, our most valuable resource. )

I would just like to point out, too, that unless the adjudication
process takes place, I am sure that some of the information your
committee is seeking is presently nonavailable. There are many water
users in the State who have never been forced to make any effort
whatever to determine how much water they are using.

If this is not possible, I request that money be appropriated by
Congress to furnish counsel and cover court costs for those who have
been placed in a position of having to defend themselves from actions
of their own Government.

I would just like to thank you. I don’t consider my testimony spe-
cific, but very general, but it identifies the concerns that most Mon-
tanans have right now.
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Senator MELcHER. Thank you. We have taken note of the costs to
the individual defendants that have literally been forced upon them
by the suits. We will make an effort, if the suits are not withgrawn, to
give some sort of assistance to individual defendants to meet the costs
of the litigation. Whether we will be successful or not, I don’t know,
but it seems only equitable that in such suits as these, if they are
going to be a long drawn-out procedure and very costly for the defend-
ants, that some monetary relief should be provided. Obviously, a
defendant can’t forgo proper advice and proper legal representation
in the procedures. He has to make those a primary responsibility, and
it can become a very serious financial drain. So we will keep t{at in
mind and if the suits are going to be pressed by Justice Department,
we will seek some sort of financial relief for individual defendants.

Thank you very much for being here.

Ms. Curtiss. Thank you for the opportunity.

Senator ME1 CHER. The committee will recess now until 1:15.

[Whereupon, at 12 noon, the committee recessed.)

[The hearing was reconvened at 1:20 p.m.]

Senator MELCcHER. We will resume the committee hearing now.
Over the noon hour, one of the witnesses indicated a desire to have
his testimony come up rather soon this afternoon so he can return to
his business.

If there are any other witnesses that are going to be testifying that
have some time constraints, please let one of us know right away so
we can arrange to accommodate your timeframe.

K. M. Bridenstine, attorney at law, Polson, Mont.

STATEMENT OF K. M. BRIDENSTINE, ATTORNEY, POLSON, MONT.

Mr. BripENsTINE. Thank you, Senator. I am K. M. Bridenstine.
I am a lawyer from Polson, and I represent two of the defendants in
this lawsuit, Mr. David R. Kemp, and his wife.

Perhaps their position would more personify the difficulty that many
of the defendants are now in that are brought into this lawsuit. The
Kemps operate a cattle ranch east of Hot Springs, here in this county,
and they depend a great deal upon irrigated land to produce sufficient
forage crops to carry their cattle through the winter. In fact, their
entire operation is dependent upon the use of waters which they have
developed on their ranch. So over the years, commencing in about
1913, they have drilled wells, filed appropriations under State law,
and have filed appropriations for a certain amount of water on the
Little Big Horn ﬁiver, which I think Mr. Kaufman earlier today
indicated was insufficient, perhaps, to handle senior, let alone junior
water rights.

The difficulty here is that this lawsuit now says literally to my
clients: All these years you have developed your water; you have
developed your ranch through a great amount of effort on your part,
as well as your neighbor’s, and expense; you have done a good job,
but now we want to reserve the right at any time to remove your life-
giving water, or some portion of it, from your ranch.

Senator, back over the years, in western water rights, the basic
philosophy as developed was that you either use it or you lose it. For
this reason, we saw an early development in our history of water users
associations where they combined junior and senior water rights de-
termined from each user’s needs and looked at the weather and the
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year to determine how much water was available. Then, through this
peaceful process, they distributed the water amongst themselves to
everybody’s benefit, rather than let somebody with superior and senior
water rights to develop their property. I am going to tell you about the
expense and efforts put into 1t to cut off the water.

y client is afraid that is what is going to happen in this case.
This fear may or may not be well groundgg, but I will read the first
paragraph from the complaint:

This action is brought by the United States in its own right and as trustee for
the Confederated Salish and Kootenai Tribes of the Flathead Indian Reservation,
Montana, the tribal members and a.llotteesilto obtain an adjudication of the

rights of the ;i%rties to appropriate and use the surface and groundwaters within
the Flathead River Basin in Montana.

Paragraph 6, I believe it is, of this complaint—no, that is incorrect,
I’m sorry—further on in the complaint, not to take your time on
this, it is alleged that the lawsuit is brought on behalf of the Indian
allottees, for the (Furpose of su}iplying their needs.

I, too, have read the Hellgate Treaty of—I believe it is 1855—and
we do not find in there any specific type of reservation of water.
I think it says ‘“‘as long as the wind shall blow and the water shall
flow,” and this, perhaps, could be interpreted.

The difficulty is that over the years the Federal Government
has, through various amendments to the Homestead Act, reserved
minerals, and possibly in many cases, water, and some within this
area here,

Now, my clients feel that this particular lawsuit puts on them a
great burden, financial, as well as the possibility that in the case
of an adverse ruling they would be-in the position of losing, literally,
the total value of their ranch at the whim of some other person or
persons not yet identified.

They are concerned that the expense of having to defend the rights
which they have exercised since 1913 and before—and to defend the
amount of effort and the investment in their property—is unjust
and uncalled for. All these years they have done this and they have
done it openly, notoriously, they have not tried to hide, and now they
are facec}) with a lawsuit by their own Government, which seeks to
tell them, in essence, “We will do as we choose with the water that
you use,”

Now, we feel that there are a number of possibilities that Congress
could address itself to in this particular matter, and I refer to my
letter to you of July 31, 1979.

Senator MELCHER. That letter will be made a part of the record.

Mr. BripENsTINE. Thank you.

[The letter referred to follows:]
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. Law Offices -
K. M. BRIDENSTINE Suite C, *Y" Building
Lawyel- Hwy. 93 S. at Rt. 35

Polson, Mt. 59860
Mailing Address: Drawer 1132
Telephone: (406) 883-5695

July 31, 1979

Honorable John Melcher
United States Senate
1016 Federal Building
Billings, Montana 59101

Re: United State -vs—- Abell-Kemp et al

Senator Melcher:

The undersigned represents Mr. David R. Kemp
one of the Defendants in the water rights lawsuit brought
by the United States apparently for and on behalf of the
Confederated Salish and Kootenai Tribes of the Flathead
Reservation. Mr. Kemp has given me your letter of July
27, 1979, concerning your intent to hold hearings through-
out Montana and particularly Ronan, Montana on Augqust 31,
I would like to be entered as Counsel for Mr. Kemp to
appear at that particular hearing on his behalf and would
appreciate your keeping me advised on the place and time.
Just a word of caution, school starts late in August so
that it may be difficult to find a meeting place in Ronan.

This lawsuit presents a rather difficult and
confusing situation in as much a people such as my client,
for years have enjoyed water rights both through surface
as well as ground water sources and my client has filed
on each of these under Montana law and when the law
changed he refiled in accordance with the law. At this time
he plans to refile again under the new Montana water statutes.
The difficulty arises from the fact that people such as
my client, over a long period of years have made continuous
and beneficial use of water dirived from these sources
particularly for agriculteral purposes. Our concern lies
with the fact that the Federal lawsuit as I see it, seeks
to establish a Federal forum before which the rights of
the various claimants to water including the Tribe, may
be brought for ajudication. In researching the Federal
statutes, I find little or no comfort in the fact that there
is very little Federal legislation on water rights as re-
lates to use by the Federal Government or by such organi-
zations such as the Tribe. We must recognize the fact that
certain treaties with the Tribe have to be recognized in
turn, but it does seem rather harsh to expect that the
Tribe, while sleeping on its rights for a long number of
years, should suddenly come forward under the protection
‘of the Unites States Department of Interior and the

Department of Justice and assert their tights against

53-296 0 - 80 - 31
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all persons who have, for a similar period of years,
asiduously used water, filed appropriations, and have
become dependant upon these water sources in their agri-
culture or in the operation of businesses and munici-
palities.

We must also recognize that the rights to cer-
tain waters within Flathead Lake must be clarified as
well as the waters to the Flathead River and its trib-
utaries.

It would seem to me the least burdensome method
to resolve this matter would be by act of Congress. Such
legislation could recognize all those rights under the
State laws which have been established and put to long
term use. This would include surface as well as ground
water sources. Such legislation could recognize the long
established rights of user as well as Tribal rights and
could be addressed to making ajustments to avoid serious
damage and economic hardship to those persons named as
Defendants in the suit. Such legislation could possibly
address itself to the establishment of some form of
Federal water commission which in turn could address
itself to recognizing these€ various rights and making
reasonable ajustments to the use of water considering the
current low demand by the Tribe and the possibility that
that demand may increase over the years. The rights to the
water in Flathead Lake are obviously going to be a matter
to be separately addressed in as much as these waters
flow to Kerr Dam downstream in the Flathead to many other
power and irrigation projects not connected with the
Reservation or the Tribe in any way, but which have be-
come sources of hydro-electric energy upon which large
communities such as Spokane,Washington, to name one have
become dependant. It is obvious that the interstate use
of these waters must be separated from the local use of
waters other than those of Flathead Lake.

Considering the nature of this lawsuit and the
obviously protracted nature of the same which in my opinion,
will include moves through the various levels of Federal
appealate jurisdiction to the Supreme Court of the United
States before final determination is made, the litigation
will be expensive and for the period of years over which
it will extend, will leave thousands of water rights in
limbo. Your letter acurately reflects this situation and
I must say, that my client was very pleased to receive
such a letter and realize that your assistance is forth-
coming.



477

page 3
July 31, 1979
Honorable John Melcher

On the Reservation, there has been in operation
for a good number of years, the Flathead Irrigation Project
which is a government supported unit directed primarily at
furnishing waters for agricultural purposes throughout
much of the airable land contained within the Reservation.
To the best of my knowledge these waters have not been
interupted in any way and the project has worked success-
fully and includes Tribal as well as non-Tribal users.

The difficulty with the lawsuit arises from the extension
of the sought for jurisdiction outside the Reservation

to sources and users and not included within the Flathead
Irrigation Project. We do not foresee any great increase
in the use of water by the Tribe as it appears that there
has been no deprivation of water to any Tribal user to
date. The this that concerns my client and many of the
other Defendants in the lawsuit, is the apparent attempt
to extend forever, the possible Tribal increase in the
use of water on a hypothetical rather than an actual basis.
It is my opinion that the legal maxim of laches should
apply in this particular lawsuit in as much as if the
Tribe did have rights they have slept on them for so many
years that this would result in a deprivation of rights
to those persons who have established water uses and rely
upon the same and have for a long period of years. All of
us on the Reservation recognize the Tribe is slowly but
surely waking up to its responsibilities in handling its
property. I find no fault in this at all but as a Lawyer,
I must recognize that certain legal maxims develop from
the common law in this country and in England must apply
or gross injustice will occur.

Considering the matter from a practical stand-
point, I have grave doubt in my mind, that the Federal
Court has either the facility or the time under their
present organizational set up in which to establish a
water rights court and be able to adjudicate all of the
disputes which are bound to arise if this lawsuit is de-
cided in some reasonably fair manner to all the parties.

It is for that reason that I have suggested the possibility
of establishing a blue ribbon commission which would address
itself to these rights and the adjustments necessary

giving due consideration to both local as well as inter-
state users and demands.

It is for these reasons that we welcome a hearing
on the date you have specified and the opportunity for all
to present their views. Federal District Judge Paul Hatfeild
had by an order dated July 3, 1979, stayed all proceedings
in this matter except service of process until further order



478

page 4
July 31, 1979
Honorable John Melcher

of the Court. I suggest that Judge Hatfeild fully recog-
nizes the need of the entry of Congress into this matter.

Looking forward to further discussions at the
hearing. I remain...
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Mr. BripENsTINE. I would suggest that the Federal Government
does have machinery available by which it may determine, not only
the number of water appropriations within the claimed area, but the
actual number of irrigated acres and the other beneficial uses and the
beneficial users to which this water has been applied. I refer to the
Soil Conservation Service, which does this type of work in other areas.
This is a Federal agency, already in existence, and it is funded. I
think by using that agenc{, or some similar agency, Congress and the
Federal Government would be able to determine exactly what they
are doing, what they are effecting, and what is affected. I think that
evidence 1s goin&tg be essential, whether it is to Congress or the Fed-
eral court in making a final determination in this matter.

Second, I would suggest that Congress address itself to the propo-
sition that perhaps some form of either temporary or permanent com-
mission be established that in some way could help take the burden
from these individual ranchers and landowners, both financially as
well as actually, from the emotional standpoint, to help them de-
termine their rights and to help them be represented properly if the
United States continues with this lawsuit.

All of the defendants have not been served in this case, and there
are a lot more, I guess, could be joined from what I hear. The diffi-
culty is that I understand at this time that the Attorney General of
the State is addressing himself to a move by the Federal Government
to serve the remainder of these defendants by publication.

That would be all right, perhaps, from a procedural standpoint,
but from the standpoint of notifying the individual, I think it would
fall far short of due process, but this is just one of the many problems
that this case has developed, procedural problems that have little
or nothing to do with the actusfrights to be adjudicated.

In summa.xg, I would like to suggest to Congress that it will be
necessary for Congress, in my opinion, and in the opinion of my clients,
to afford to my clients the same opportunity to utilize the Feder
services, legal, engineering, technica{), or otherwise, as the Depart-
ment of the Interior has at its disposal for the purpose of prosecuting
this lawsuit.

Senator MELCHER. Are the water rights of your clients of long
standing?

Mr. ]§RIDENSTINE. Yes, sir, they are, commencing in 1913 and
running clear up and into the mid-1960’s. Each time they drilled a well,
they filed an appropriation under the relevant provisions of Montana
law, to establish that right to a ground-water source. These appro-
priations were filed with the county clerk and recorder of Lake County
and are of long standing. At this particular time, Senator, they are—
and I am assisting them—refiling each and every one of these under
the new State water statutes which have now become effective. As
soon as the forms are supplied, I guess all of these people are going
to be literally inundating the clerk of the court with brandnew
appropnations.

enator MELCHER. The suggestions you have mentioned, if they are
not followed: What would be your estimate of a time frame for the
corlr\}lpletion of the suits, or this suit involving the Flathead drainage?
r. BRIDENSTINE. Considering the very strict technical nature of

the evidence that I anticipate somehow have to be gathered, and
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considering the procedural difficulties and the large number of attor-
neys that are going to be involved, and j;vmg ue consideration to
the schedule and the crowded conditions already faced by the Federal
court, my guess is 8 to 10 years before final adjudication. That would
include the appellate process, because I would anticipate this case, no
matter which way it Eoes in the Federal court—that is, the district
court—will go on to the 9th Circuit Court of Appeals and will go on,
I believe, to the U.S. Supreme Court. I can’t conceive of any other
method by which this could be fully adjudicated or where all parties
would be satisfied.

Senator MELCHER. Do you have any knowledge of hydrologic
studies in the area?

Mr. BRipENSTINE, Not that I could identify as such, but I under-
stand that the Soil Conservation Service has a large variety of hydro-
logical information, and I believe Lake County, Sanders County, and
in Flathead County, the counties surrounding here. I would think
that that would mostly be devoted to those particular farm and ranch
lands to which the Soil Conservation Service has applied its expertise
in allowing them to get Government grants or loans for the purpose
of improving their irrigation systems or their drainage systems and
for that particular type of thing. But that information is available,
and I would think that those SCS people that put that information
together probably have a very intimate knowledge of the total com-
munity in which they work, and would certainly be no strangers to
cont,im.li.nlgl it. I think this is a very vital piece of information that all
of us should have, and certainly, the court, if this suit is to continue.

Incidentally, that would save a great deal of engineering expense
on my clients’ behalf, because we are dealing in several thousand acres,
irrigable and nonirrigable land, sprinkler irrigation and flood irrigation.
We have to deal with underground aquifers, probably two or three
different levels. All of this requires a great deal of expertise, and I
anticipate the case, as far as we are concerned, would not be complete
wfit%hout our being given the opportunity to present this to the trier
of facts.

Senator MELCHER. Won’t the burden fall on the Justice Depart-
ment to present that evidence in court?

Mr. BRIDENSTINE. It could or it couldn’t. I am not aware of any-

. thing at this time in the way of procedural rules,

Senator MeLcHER. Who is the plaintiff in this? Aren’t they the
plaintiffs?

Mr. BripeNsTINE, That is correct.

Senator MeLCcHER. Isn’t it their burden to present that evidence
before the court? )

Mr. BrIDENSTINE. It is also, Senator, the burden of the defendant
to present his defense and the burden shifts in a civil case. That is

the problem here.

Senator MELCHER. Who is the judge going to ask to present the
hydrologic data?

Mr. ﬁRIDENBTINE. If I know Judge Hatfield, he probably would
require, at the request of the defendants, that the Federal Govern-
ment, at its expense, provide hydrological data.

Senator MELCHER. Are we talking about 5 or 6 or maybe 10 years
just to gather the hydrological data?

Mr ﬁBIDENSTINE. It wouldn’t surprise me at all.
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Senator MELcHER. That is what surprises me, knowing that that is
about the length of time it takes to get just the hydrology. That you
feel confident the cases could be wrapped up in 8 or 10 years.

Mr. BripENsTINE. Assuming that the hydrology could be obtained
before that time, that is. A great deal of it is already done, I am certain.
The SCS does a good solid job, I believe, in every area where it
operates.,

Senator MeLcrER. I hope you are correct, but I haven’t found that
to be the case. When we have asked for hydrologic information con-
cerning strip mining, of the very most rudimentary type of data, I
haven’t found that to be the case in eastern Montana. If the Soil
Conservation Service has the data here, I am glad to hear it, but we
have been lacking hydrologic information in eastern Montana that we
would like to have knowledge of in terms of strip mining in our parti-
cular home area.

Mr. BripENSTINE. Perhaps, Senator, that would be a good subject
to which Congress could address itself—to establish a program that
would, in fact, at least for the purpose of this lawsuit, fund a hydro-
logical study of the whole area that s claimed and utilize whatever
available data as has now been developed, and to develop new data
where it is needed But it would require a lot of fund ng.

I estimate that just on the ranch that my clients own, for good
engineering, which would be basic because we wouldn’t be able to
afford to drill or do anything else—we do have a lot of good well lolgs.
Every well has got its own log, and in this respect, these logs are filed
with the county and they are a public record—but we estimate that
our expense alone, just in producing the minimal engineering, would be
$10,000, and that if my chent has to pay $10,000 for engineering, they
a}'e going to have to sell their ranch. They simply haven’t got that kind
of money.

Senatzr MeLcHER. I well realize that, but the fact is, it would seem
to me that if the court is going to ask the Justice Department to pro-
vide the hydrologic evidence—Justice has testified that they have no
such evidence at this time, and as far as we could determine on July
30, they didn’t have the fuzziest notion about ever acquiring it. I don’t
know how Judge Hatfield or Judge Battin or whatever Federal judges
end up with these suits, is going to react, but I would find it rather
frustrating to find that the cases presented dealing with subsurface
water, there is no evidence on how you establish what subsurface
water is involved.

Mr. BRIDENSTINE. Exactly.

Senator MELcHER. It is for that reason that I felt, prior to July 30,
that Justice and Interior wanted to sort out the subsurface water
users from the surface water users. Surely, on the basis of a minimal
amount of water being used by an individual—and I am now speaking,
for instance, for household use and livestock water—that surely they
would want to drop those defendants. I found that wasn’t the case,
that they intended to keep them as defendants and were going to
name everybody else they could find like them. I also felt that, surely,
the Justice Department and Interior Department did not want to hold
. cities and towns that were just using subsurface water as defendants,
but I also found out that is exactlﬁv what they want to do. So, without
any basis for evidence on what the hydrology is, I don’t understand
how these suits can ever get off the ground as 1t affects those particular
defendants who are only using subsurface water.
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Mr. BriDENSTINE. Maybe the attitude is, Senator, leave it up to
the defendant to do it or not do it as he chooses.

Senator MELcHER. That isn’t your opinion, though, is it?

Mr. BRIDENSTINE. I do not state an opimon as to the state of
mind of John Clear or any of the other attorneys that represent the
Government in this case.

Senator MELCHER. But that wouldn’t be your opinion, that that
would be the ordinary procedure, is it?

Mr. BripENSTINE. Normally speaking, the defendant bears the
burden of his own defense. '

Senator MELcHER. Right.

Mr, BripENsTINE. And if he does not prevail in the lawsuit—and
this is true in Federal as well as in State procedure—he cannot com-
plain to the court that he has not been paid for his costs.

b Senator MELcHER. Now wait a minute, don’t get me in too deep
ere.

Mr. BRIDENSTINE. Sorry.

Senator MELCHER. I just want you to state what the ordinary deal
is and not give me all the “ifs.” The ordinary deal is: The court is
Foing to ask the plaintiff to provide the evidence of why these de-

endants have been hauled into court on the basis of water usage when

those defendants only use subsurface water. The court is going to ask -
the plaintiffi—the Justice Department—why are they in here. Isn't
that true?

Mr. BripEnsTINE. That is exactly true.

Senator MELCHER. And at that point, they are going to have to ng:
‘“‘because they are involved in the water of our clients,” which would
be Indian t.rizes and Federal agencies. Is that not true?

Mr. BRIDENSTINE. I think that that is exactly what the lawsuit
says. They claim everything flowing on or under, as well as across.
It is the last paragraph of this complaint that frightens us. They are
asking us that we assert our rights, and thereafter those rights shall
be adjudicated as to their seniority. To assert our rights, we have to
first know not only that we have the approprlations,gbut I believe we
are going to have to have a great deal more technical information. I
for instance, don’t know that the aquifers which my client uses actually
Eenetrate into the reservation or not. That is something we would

ave to determine. That is a small point, but it is still something that
would have to be determined—as to whether or not all other wells
that we claim are within the purview of this particular lawsuit. That
is a mighty technical problem.

Senator MELCHER. I’,I‘he testimony is, on July 30 by the Justice
Department attorney, Mr. Sagalkin:

Since the case of United States v. Cappaert, it has generally been understood to
be the law that water, whether it is surface water or underground water, where it
is hydrologically related, where it is part of the same system, it is part of the water
system of the United States, and reserved rights or water uses, whether they are
underground or surface, have to be counted. You have to accumulate those total
rights and adjudicate them among the various users. There is no difference as far
as the law is concerned.

I then asked him: “What is the meaning of this term where the
water is ‘hydrologically related?’ ”’ I asked him to elaborate on it
where it is hydrologically related and how they determine when it is
not hydrologically related. Remember, that is his term—that is his
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key term—when you count underground water, and Mr. Sagalkin
then answered:

That is really a matter of scientific testimony, and it probably will not matter
much in these cases because you are dealing with such large systems. But, for
example, if I lived on a one-acre plot, and I had a water right, and I pumped
water from underneath the ground, and then I have another person next to me
who has a water right, and he is taking surface water, he may claim that I am
really taking from his water if there is not enough surface water to satisfy his
needs. If he can show that my underground water is related to his surface water—
it is really gart of the same system—then, if he had & priority that was higher
than mine, he might be entitled to have me stop pumping my water.

That seems like he is leading us into & very simple example, which
is fine. He goes on to tell us that because of tﬁis basic question,
whether the surface of the underground water user is affecting the
surface, that they are going to have to have them tied together.

Finally, we get. to the point on whether or not there is any informa-
tion they have available at this time, where they have established the
hydrology. Going back to this original statement, he eventually gets
around to, no, they don’t have any evidence on it, but it will become
necessary to have the hydrologic information—in terms of scientific
information—before they could really definitely establish this under-

round water with the surface water as being hydrologically related.

o if the usual procedure in water lawsuits 1s that the plamntiff pro-
vides the evidence, I suppose the court will require that evidence be
presented by the Justice Department on behalf of their clients.

Mr. BripENSTINE. I would hope that you are right, sir. The diffi-
culty comes with the fact that as you have seen and demonstrated
by the, I think, blatant generalization by that attorney, there is a
whole body of water law concerning surface and underground rights
as related to each other. That is what I mean.

Senator MELcHER. We understood what Justice and Interior were
testifying. They were testifying in the broad range. Their testimon;
to us on July 30 was broad, so that all of the avenues would be avail-
able for them to follow in court. I understand that procedure, and I
didn’t expect them to do anything different. But I think on that
specific point, the lack of hydrologic information has been admitted
to by Justice. It has been increasingly obvious at each of these hear-
ings that we have held in Montana that the data is not available.

ou have said that you think the Soil Conservation Service has
some accurate data in the areas where your clients are. I am glad to
hear that. We will seek all that information, or refresh the memory of
the Justice Department on what we hear about that in our hearings,
because we do intend to ask Justice Department specifically as to
their intent on how they are going to treat this list of defendants that
only use underground water. How long they intend to keep them as
defendants unless they are actively engaged in providing the type of
evidence that a court would need to make that, or to recognize that,
they truly are hydrologically related to the surface water.

Mr. BripensTINE. That 1s comforting, Senator, because it has been
a real problem.

Senator MeLcHER. That is one of the goals that we set out to see
what we could do about through these hearings. To see whether
there isn’t a basis of separating out those who only use underground
water from the list of defendants that Justice and Interior have



434

identified. Also remembering that they still intend to name as defend-
ants anyone else that they haven’t named yet. So we are really talking
about an awful lot more people than what have been named now,

Mr. BrIpENSTINE. I am afraid you are right about that. Just right
on the reservation, there will be a large number of people. I don’t
speak for the other attorneys involved, but for myself. I had planned,
of course, to move the Federal court to order the Department of Jus-
tice to provide the necessary evidence as to whether or not all the
waters, and if so, what waters do flow on or under the reservation.
What waters they are talking about, and try to define this in those
terms.

I think the difficulty is, as you well recognize, that Justice itself
is not probably financed at this time by a sufficient appropriation by
which to accomplish this. Perhaps they would, in turn, have to turn
to Congress. If the process took a normal degree of time, it would
probably take 6-7 months, at the very earliest, in order to obtain a
special appropriation or some other funding by which Justice could

evote itself to this very Eroblem of producing engineering data.

Senator MELcHER. I think you are very optimistic. I think, first
of all, it would take about 6 or 7 months to get their own act together
within the Justice Department to determine what data they are even
seeking. Then a review of about another 4 or 5 months after that to
discuss it with other Federal agencies—such as the Soil Conservation
Service—on where there was data. And finally, I feel it would take
them at least a year just to find out what they are looking for.

Mr. BrIDENSTINE. You probably know better than I do about it.

Senator MELCHER. I’'m not happy to make that statement, but I
am very sure that between July 30 and the next time we talk to
Justice Department attorneys about this—which will probably be
toward the end of September after we have had time to get this
transcript in order and have it reviewed and so on. That will be about
6 or 7 or 8 weeks, and if there is one little old thin parcel of a wheel
turned down there on these cases, in Justice Department, between
July 30 and then, I will be amazed. ’ :

Mr. BripEnstiNg. That brings me to another point, Senator,
related to this. Consider the effect of a prolonged period of litigation
on the market value of every piece of real property and its improve-
ments which are contained within the area cf;,imed in this lawsuit.

For instance, my clients’ ranch will be literally worthless on the
market, in my opinion, until such time as these rights have been
adjudicated. )
héenator MeLcHER. Well, your clients have plenty of water, don’t
they?

Mr. BripENsTINE. They haven’t got plenty of water, but they have
adequate water.

Senator MELCHER. Is anybody complaining that they are taking
their water? )

Mr. BRIDENSTINE. Yes; the lawsuit that——

Senator MELCHER. I know the lawsuit, but I mean in actuality
of people using water in the area.

IBIr. BripENSTINE. No, sir; we have never had a complaint.

Senator MeELcHER. We have learned, generally speaking, where all
of the drainages that have been involved, there has been plenty of
water and there haven’'t been complaints. But we have learned that
the Milk River does have a problem. It is not a real pressing problem,
but it is a problem where it really should have some attention that is
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quicker than 10, 20, or 30 years. Nevertheless, I think, as long as this
suit drags on involving that drainage, that they may not really get
proper settlements on whose water is whose quickly enough.

at is one area we found there really should be some questions
answered within the next 2 or 3 years, but I am afraid that as long as
it is in this Justice Department suit involving the Milk, it will be such
a slow process that they won’t have the opportunity to do the things
they need to do, and have final settlement.

It involves water that has been partially adjudicated by the courts.
The tribes at Fort Belknap were involved and are involved in that
court adjudication, but nevertheless, with this case in mind, unless it
is solved quicker than would ordinarily be the likeiihood, I think they
may have some trouble on the Milk River quicker than the suit itself.
If they didn't have this suit, I think they could arrive at a better
settlement much quicker and to the satisfaction of all the users.

We may have a separate recommendation for how that particular
suit is handled, and we may find that the tribe itself—the Fort
Belknap Community—may request a quicker action than could be
accomplished through this particular Justice Department suit. I have
no confidence in them doing the things that a court will require them
to do in order to make any decisions in court in any timely fashion at

Mr. BripENsTINE. That is discouraging news. It really is.

Senator MELCHER. We have not found any shortage oiy water in any
other area that is worrying anybody. People have testified that in
dry years some of the creeks or areas are short, and of course we
would expect that, but otherwise the testimony that we have received
is that there are adequate supplies of water. There are no complaints
lodged, one user against the other, or one group against another, that
they are taking each other’s water.

Mr. BripENsTINE. I think that within the reservation, that is
basically the truth. The Flathead Irrigation District sits here and
apparently has done a good job in adjusting use and the delivery of
water. I think sometimes, perhaps, there has been a dispute between
the project and the tribe as to whether or not the project should
obtain more waters, particularly the Jocko Creek drainage, but these
are all internal matters that people like my clients are really not con-
cerned with.

What my clients are concerned with is that their land lives from
underground water, and until somebody adjudicates their rights if this
lawsult is going to stand, they are literally foing to be in limbo. They
are not going to know what they have, and of course, if they wish to
sell it, what will they do with it? That is the problem. How do you
sell a lawsuit? You don’t and my clients have a lawsuit that looks
like it is going to last for some years.

I think that is the basic concern of many of the attorneys who
represent the private landowners. We have a lawsuit, it is going to
last and last and last, and we don’t know what it is going to do to the
value of our clients’ property. But we know we can’t sell it, because
the buyer has the same problems the seller has, and I think it is some-
thing we have to address ourselves to. :

Senator MELcHER. I am sure we do. Thank you very much, Mr.
Bridenstine.

Mr. BripENsTINE. Thank you, Senator, for the opportunity.

[Subsequent to the hearing the following letters were received ]
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IN REPLY REFER TO:

) UNITED STATES
* DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRS
Flathead Irrigation Project
St. Ignatius, Montana S
59865 LA

September 4, 1979

Honorable John Melcher
United States Senate
Washington, DC 20510

Dear Senator Melcher:

May we commend you on the water hearing at Ronan on August 3lst. | do regret"
not scheduling a presentation for your use, however please be assured we will
cooperate and furnish any available information.

A presentation would have included the fact that we deliver water to approximately
125,000 acres of irrigated land and our total designation of land susceptible to
gravity irrigation is about 135,000 acres. With sprinkler irrigation and pumping
possibilities, this could easily be increased to 150,000 acres, but, alas, what
only was hinted at in your Ronan hearing, there is not sufficient water to absorb
the increase from existing facilities. In addition, there are some 15,000 to
25,000 acres that could be pump Irrigated from the Flathead River or Flathead
Lake if these areas were economically feasible to bear the development cost.

To obtain more water for the presently irrigable land and to develop more land,
the most feasible course is to conserve what we now use and store. The best
method would be canal lining since we lose over one half our stored water in
diversion and delivery loss.

This subject is much too complex to cover in a short letter and we are enclosing
a copy of our crop report as well as a copy of the Morrison-Maierle study of
1975 for your information.

If we can be of additional service, please let us know how we may help.

Sjncerely,

Projéect Engineer
Enclosures (2)
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EC“S September 14, 1979

Senate Select Committee on Indian Affairs
United States Senate

Washington, D.C. 20510

Re: Oversite Hearings on Water Litigation
Dear Senators:

I wish to thank you for this opportunity to submit comments
to the Committee for inclusion in the record, and your consideration.
Your interest in reaching an equitable solution for all parties
concerned is greatly appreciated.

I have lived on a family farm in the Flathead Valley, Montana
with my family since the early 1950's. My father consistently
vorked two jobs to keep the farm going. In addition, all family
members worked out on the farm, plowing, harvesting hay, grain,
etc., in a truly, family endeavor. The farm is an important part
of my background and my life. Needless to say, it bears an even
more important role in my parents lives. They have spent a major
portion of their lives purchasing a run-down old farm, working to
improve it, and making it a profitable endeavor. After seeing them
go through 25 years of agonizing, 17 hour work days, ruined crops,
and monetary losses, I marvel that they still love that piece of
land. But, they do. It is truly a family partnership, both my
mother and father spending hour after hour on a tractor in a field.
It is such an integral part of their very being that each set back
only drives them on to succeed the next year. Their land is every
bit as important to them as the native Montana Indians land base

is to their culture. N
L]
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Montana farmers truly love their land. VWhy else would they
spend the long, hard, dirty days in the fields. Certainly more
profitable and easier occupations exist, but none they love so
well as farming.

Attending the public meetings the Committee held in Montana
in August 1979, I looked around the room at the defendants. The
farmers had left important summer field work to attend the Hearings,
hoping for some insight into why they are being forced into court
to protect water rights they presumed were long vested under
Montana State laws. These people are not wealthy land barons de-
priving the Tribes of water to subsist, or even to prosper on.

They are farmers...hardworking people, caught up in a éolitical
controversy. Few even know what the Vinters Doctrine is. All they
realize is they stand to loose their water rights in a lengthy,
expensive, federal litigation, where they can only come out the
losers.

The taxpayers of this nation are financing these federal suits.
As such, the defendants are financing their opponents, as well as
themselves. In the fiscal arema, the defendants are fighting lions
with blades of straw. The Justice Department, Department of Interior,
and the Bureau of Indian Affairs has extensive funds to prepare
these suits against them. In the Pyramid Lake water controversy in
Nevada, for example, the Bureau of Indian Affairs expended over
2 million dollars in preparing water and soil studies on the Tribe's
behalf. (Hearings Before the Subcommittee on Administrative Practiée
and Procedure of the Committee on the Judiciary, Indian Water
Rights, 94th Cong. 2nd Sess. 15 (1976)). What state water user can

match that figure to protect his own water rights? Especially, when

2
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regardless of the state users needs, past beneficial uses, and
myriads of studies he may produce, his claims are always sub-

ordinate to all prior-dated reserved federal and Indian water

rights claims.

Water rights suits continue for decades, over 50 years in
some cases. As such, many of these farmers face paying extensive
legal fees for decades. Since many of the defendants are currently
middle aged or older, they face a lifetime of court and attorney
fees, heartaches, and stress, with little prospect of seeing this
litigation settled. To the lay person, the prospect of a court
suit is terrifying in and of itself. In the instant case, the
issue involved is primarily a political one, and not one based on
evidence or the traditional adversary system. The defendants are
understandably frustrated and confused at having to bear the brunt
of financing both sides of the controversy, knowine the ultimate
decision will largely be a political one.

Their anger is only flared by the manner in which the suits
were prepared and initiated. Many defendants named no longer even
own the land. Some defendants were served with interrogatories
months before even receiving a summons. They answered it unwittingly
believing it to be 'just another government survey". At a meeting
in Kalispell, Montana, my parents .were told by the U.S. Attorney
they need not even go to an attorney and formally file an Answer.
He suggested they write him a letter and state simply they did not
intend to relinquish any of their water rights. That legal advice
is unconscionable.

I sincerely hope the Committee will be able to exert some
. L



490

influence over the Justice Department to have the scope of the
sults narrowed at the very least, if not dropped. Water in Montana
is not so scarce as to force "catch basin'" and domestic ground
water users into court against Winters Doctrine reserved rights.
My parents, for example, irrigate out of small potholes and a
stream that runs underground on their property. They are located
several miles from the Flathead River or any of its tributaries.
The streams and potholes are fed by runoff from the Flathead
National Forest, bordering their land. The Supreme Court in
United States v, New Mexico ( Slip. op., No. 77-510, U.S. Sup.
Ct., filed July 3, 1978) held that the sole purpose for which
water rights were reserved on national forests were solely to
conserve water flows for downstream users and to furnish a contin-
uous supply of timber for the people. As such, their irrigating
is certainly not infringing upon forest service reserved rights.
And, even given the interrelationship of surface and groundwater hy-
drology, I can hardly accept they are depriving the Tribal mémbers,
some 50 - 100 miles away, of their water rights. Even more absurd
are water users named as defendants who obtain water from the rain-
fall, by using "catch basins". Surely our forefathers did not con-
template reserving the rains for the Indians.

I have spent considerable time researching the Winters Doc-
trine. I believe the claims of the Indians and Justice Department
are inflated and have been the subject of, in the words of noted

water law authority, Frank Trelease, expanded by conceptualistic

- L4
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thinking, causing chaos in the state water laws. The Winters
Doctrine is entirely a court created body of law. It was originally
established in order to deal fairly with the Indian Tribes, as
rightly they should be dealt with. Placing the Tribes on Reserva-
tions without providing them with water for domestic and agrarian
uses would have been an unconscionable interpretation of the Treaty.
The Winters Doctrine remained unclarified after its creation
in 1908, for over fifty years. However, in 1963, the Supreme Court

in Arizona v. California (373 U.S. 546 (1963)) reaffirmed that

when the government reserved lands, it also impliedly reserved
sufficient quantities of water to fulfill the purposes for which
the reservation was created. In addition, the Court extended the
Doctrine to other federal reservations, holding the government
also intended to reserve sufficient quantities for present and
future needs, just as it had for Indian reservations. The Doctrine

received additional teeth in Cappaert v. United States (426 U.S.

128 (1976)) when the Supreme Court extended the Doctrine to ground
water sources.

As a Court created body of law, the implied-reservation-of
water rights doctrine is continually evolving on a case by case
basis, as the Supreme Court defines only so much of the doctrine
as necessary to decide the controversy at hand. As such, the scope
of the doctrine remains undetermined and state water users can
never be assured of exactly what amounts of water they will have
available for their uses. It is the constant evolution of the
doctrine that so frightens the state water users. Since their

water rights are subject to the whims of judicial interpretation,
J TP
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the state water users are constantly under a cloud of uncertainty.
Shocked by the Supreme Court's interpretation of the Treaty in

Washington v. Washington State Commercial Passenger Fishing Vessel

Association, (Slip Op. No. 77-983, U.S. Sup. Ct., filed July 2,
1979), the states are understandably deeply concerned with the
possibility of losing & substantial portion of their water rights
through judicial interpretation.

The Majority in the Washington case held that the Treaty
provision, "the right of takiné fish, in common with all other
citizens of the Territory" at their "usualvand accustomed" off-
reservation fishing places, as meaning the Indians have a right
to 50% of the catch, rather than thé common interpretation of the
phrase, as granting a right of uniimited access, free from state
regulation. The Washington Court's interpretation is purely a
court fiction, fashioned to create a specific result, aimed at
increasing Indian commercial fisheries. As such, it places a dis-
porportionate burden on a few non-Indians, in the name of protect-
ing a Treaty right. I can only echo Justice Powell's dissent that
there is no historical indication that any of the parties to the
Treaties understood Indians would be specifically guaranteed 50%,
or any set portion of the fisheries to which they traditionally
had access. This interpretation is especially faulty, in that it
neglects to consider that the Indians have exclusive fishing rights
to all fishing sites on the reservation as well. Since treaties
are to be interpreted as the parties themselves would have under-
stood them, the Court's interpretation seems to be unjustly broad.

L4
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Its application results in a windfall to the some 800 Indiar
commercial fishermen, and economic disaster to the states 6,600
non-Indian commercial fishermen. (Statistics obtained from Slip
Opinion at page 4). As Justice Powell states in his dissent,

the decision will discriminate quite unfairly against non-Indians.

Noting the reverse, discriminatory effect the Court's interp-
retation has for non-Indians, Montana farmers and state water users
throughout the west can hardly be blamed for conjuring up the
spector of a federal - Indian water monopoly.

Further, noted Indian rights advocate, William Veeder, has
long advocated Indian water rights are "prior and paramount" to
state water rights for any desired purpose, and in unlimited
quantities. He even advocates the sale or lease of Indian Winters
Doctrine rights off the reservatidn, as the best use of a scarce
Indian natural resource. Should the Court expand the implied-
reservation-of-federal Indian water rights to its utmost appli-~
cation, state users could conceivably be required to pay Tribes for
water rights vested under state laws.

According to a report by the Public Land Law Review Commission,

One Third of the Nations Land (1970), 61 % of the 363 million acre

feet of water arising in the 11 western states originate on national
forest or national park lands. That figure does not even begin

to reflect the Indian needs. States could conceivably loose control
of the administration of the majority of state waters, should the
Court follow the Washington case rationale in deciding water

rights cases.
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Veeder's viewpoint is not widely supported by case law. Most
legal scholars characterize the federal reserved water rights

as de minimus, and restrict the Indian reserved water rights to

the original, primarily agricultural, purposes of the Indian
reservations. The Court in Arizona v. California, awarded an
amount of water sufficlent to irrigate all the '"practicably
irrigable acreage" on the reservations. The special Master
emphasized that although the standard for quantification was
defined by irrigable acreage, the uses to which the Indians could
apply the water was not limited. He stated, "I hold only that

the amount of water reserved and hence the Ragnatude of the water
rights created is determined by the agriculture and related
requirements, since when the water was reserved, that was the pur-
pose of the reservation."” This interpretation, would seem to meet
the needs of the Indians rights advocates for unlimited permissible
uses, except that it would provide a definitive quantity of water
with which both the Tribes and state users could work. Veeder's
interpretation, leaves state water users subject to unquantified,
undimensional, and unadministerable federal claims.

To complicate the Winters Doctrine issue, some of the Indian
Reservation lands has passed to non-Indian successors in interest
pursuant ﬁo sale of individual Indian alotee lands, allotted to
individual tribal members under the General Allotment Act. For
example, I understand about 80 7% of the Flathead Indian Reservation

is now occupied by non-Indians. As such, the Indians have sold
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rights to much of their Winters Doctrine rights. It hardly seems
appropriate to allow them to dispose of the water rights, receiving
payment for them, then to allow them to recover those rights with-
out repurchasing them. In all fairmess, it must be pointeé out
that not all non-Indian owned lands on the reservation were pur-
chased from Indian alotees, but rather were originally settled

by whites under various land settlement acts. However, the principle
remains that once rights are legally disposed of it is inequitable
to allow that person to recover those sold rights, plus defeat
vested state water rights under beneficial use statutes under the
guise of expanded Winters Doctrine Rights.

The Supreme Court recently acknowledged the problem of expanded
implied-reservation-of-water rights. In the case United States v.
New Mexico (Slip op. No. 77-510, U.S. Sup. Ct., filed July 3, 1978))
the Supreme Court refused to allow a later expanded purpose to re-
late back to the original date of the reservation. In New Mexico,
the United States Department of Agriculture and the United States
Forest Service sought to preserve minimum instream flows in the
Gila National Forest, citing the Multiple-Use Sustained-Yield Act
of 1960. The Supreme Court noted that quantification of reserved
water rights for the national forests is of critical importance
to the West, where water is scarce and more than 50% of the available
water either originates in or flows through national forests.

The Court went on to emphasize that ''where a river is fully
appropriated, federal reserved water rights would require a re-

duction in amount of water available to a water-needy state and
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private appropriators. The Court stated, ''The reality has not
escaped the artention of Congress and must be weighed in determining
what, if any, water Congress reserved for use on the national
forests." The Court went on to conclude that while the Multiple-Use
Sustained-Yield Act of 1960 was intended to broaden the purposes

for which national forests had previously been administered,
Congress did not intend to thereby expand the reserved right of

the United States.

Following the New Mexico rationale, the industrial uses,
massive coal strip mining activities, commercial sale and lease of
Indian water, and other modern technological uses of water currently
employed on the Indian reservations certainly were not contemplated
by the original purposes and parties to the Indian treaties, and
should not be the measure of an expanded reserved water right
under the Winters Doctrine. The Supreme Court in New Mexico re-
affirmed its Cappaert decision whereby it held, '"Where Congress re -
served water rights, it impliedly reserved only that amount of
water necessary to fulfill the purposes of the reservation, no more."
Since the purposes of the reservations were to provide an agri-
cultural homeland for the Montana Tribes, the reserved right
should not encompass unlimited rights to uses such as wholesale
distribution of water to off-reservation users.

Following the Supreme Court ruling that the doctrine be limited
solely to the original purposes for which a federal reservation was
created, the massive federal suits seem inapprépriate. Montana
has provided a state statutory scheme under which to administer

state waters. Adjudication of an unlimited, undimensional implied-

10
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reservation-of-water right in federal court, while having other
state water users continue to appropriate the surplus under the
state adjudication system scheme seems inadvisable. Further, the

Supreme Court in Akin v. United States (424 U.S. 800 (1976))

held the states have jurisdication over both federal and state
water rights adjudications, pursuant to the McCarran Amendment.
The Akin Court specifically stated it was necessary to avoid
piecemeal adjudications and that "mere subjection of Indian rights
to legal challenge in state courts would no more imperil those
rights than would a suit brought by the government in distriect
court.” The Court felt the government's fiduciary duty to the
Indians would adequately be met by representing the Indian rights
in state court, and Indian interests would be satisfactorily pro-
tected under the regimes of state law.

Since Montana has recently provided for a system for adjudi-
cating the state's waters, the directive seems clear that the
Federal suits should be dismissed in favor of federal-Indian
water rights quantification along side state water rights in the
state courts.

Personally, I feel an even more acceptible solution would be
to negotiate an equitable, out of court settlement. Since the
Supreme Court has set the Indian water rights standards for reser-
vations such as Flathead at an amount sufficient to irrigate all
the 'practicable irrigable acreage', the figure should be ascertainable

without extensive litigation. Should the Indians need additional

11
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waters in the future, the doctrine of eminent domain is always
available to the government to supply additional waters for Indian
uses. Noted water law authority Frank Trelease, has characterized
the doctrine of implied-reservation-of-water rights as a fiscal
doctrine to avoid the payment for federal and Indian water rights
needs. Taking this view, the efficacy of the entire doctrine is
questionable. Water rights suits are notoriously expensive and
lengthy, often extending over 50 years. The cost of naming
thousands of state water users in complex adjudications will un-
doubtedly exceed the costs of eminent domain proceedings on a
case-by-case basis whenever increased quantities of water are
needed for future federal and Indian uses.

The need to adjudicate federal-Indian and non-Indian water
rights claims is not questioned and indeed, is essential. The
need to integrated federal, Indian and state water rights is
apparent. The unlimited right to use of water, or any resource,
without regard to its effect on the environment and other users
is no longer a viable doctrine. As currently applied, the implied-
reservation-of-water rights doctrine places senior federal and
Indian reserved water rights over any junior state water rights.
The effect is to disallow even minimal domestic state uses if there
are insufficient quantities of water to fulfill the purposes of
the reservation. Since all Indian Treaties were negotiated prior
to 1871, when legislation brought treaty making with the Indian
tribes to an end, water rights reserved under these treaties as a
practical matter pre-date and preempt state water rights, rarely
dating before 1900. If water sources are inadequate to meet federal
and Indian water needs, state water users would loose 100% of their

water rights.
12
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Although the Supreme Court in Arizona v. California explicitir

rejected the doctrine of equitable apportionment as a means of
quantifying implied-reservation-of-water rights, a re-evaluation
of this position is needed. Unlimited quantites of implied-
reservation-of~water rights endangers the vested state rights of
private appropriators and water-needy states. Granting unlimited
water rights to federal reservations and Indian tribes, who
constitute only % of 1% of the nation's population, at the expense
of state water users, will only lead to discord and antaganism.
Conversely, allowing non-Indians to encroach on the Tribe's water
right to an adequate source of water to enable them to prosper is
equally unconscionable. By equitably apportioning a limited
resource among its users, according to reasonable need, the best
use of a scarce resource would be promoted.

Sincere negotiations between Federal - Indian and non-Indian
water users would eliminate the need for lengthy, expensive, and
bitter legal battles. The matter could be concluded in a fraction
of the time. In addition, the lives of thousands of Indian and
non-Indian litigants would not be as disrupted and inconvenienced.
The issue of western water rights should not be reduced to a contest
of state versus federal rights, nor Indian versus non-Indian rights.
The doctrine is entirely a court created body of law and can be
modified by the judiciary or through Congressional enactment at any
time. A policy of equitable apportionment, currently usecd in inter-
state water allocations should be used in negotiations. Water is
a precious national resource and should not be monopolized by any

user at the expense of another class of users. Any other solution

13
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risks an Indian/non-Indian confrontation, creating hostility betweer
the two groups of users. Any court or legislative solution must not
leave the community in disruption and hostility. Hopefully the
solution will allow all users to co-exist in peace.

Four decades ago, Justice Holmes described a river as "more
than an amenity, it is a treasure. It offers a necessity of life
that must be rationed among those:'who have power over it."

In considering a solution to the western water rights issue
and protecting the interests of the Indians under their fiduciary
duty, the federal government must also recognize its duty to fairly
and adequately represent the PEOPLE OF THE UNITED STATES. A father
does not only care for and protect the needs of an adopted son at
the harsh expense of his natural son. As such, the United States
government should not represent and protect the needs of the Native
American nations to the economic ruin of its non-Indian children.
The government is a representative of the people of the United
States. These are real people; people who.are being hurt by the
lack of response of that government to their needs and pains.

In his recent energy speech to the country, President Carter
spoke of the confidence crisis the American people are experiencing.
When their government fails to consider the needs of 99.57 of the
American population along side the needs of the federal and Indian
reservations, they can expect little more than a lack of trust and

confidence in that government.

14
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Thank you for your time and attention. I trust the Com-
mittee will be effective in reaching an equitable solution to
the water rights litigations pending throughout the western

states, as well as Montana.

Sincerely yours,

Lo Yl

Belinda K. Orem
601 Michels Slough
Columbia Falls, Montana 59912

15
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Senator MeLcHER. Is Harold Magnusson, the mayor of Harlem,
here? He asked to testify at this hearing. I guess he missed the one
over at Cut Bank and Glasgow.

[No resgonse.]

Is Bill Big Springs here, County Commissioner of Glacier County?

[No response.]

George Wells, County Commissioner of Sanders County? George
Wells is not here?

[No response.)

Wally Matthies, Montanans Opposing Discrimination?

STATEMENT OF WALLY MATTHIES, PRESIDENT, MONTANANS
OPPOSING DISCRIMINATION

Mr. Marraies, Senator Melcher, I am Wally Matthies, president
of Montanans Opposing Discrimination. ThanK you for the X}j)ipor-
tunity to speak before you as the chairman of the Senate Indian Affairs
Committee, '

I would like to present this prepared statement as well as giving
you my written comments.

We are becoming increasingly concerned by the continual encroach-
ment of the Federal Government in our citizens’ hrim%ts. The subject
of water rights is before us at the moment. We think it is deplorable
when the Federal Government, namely, the Department of the Inte-
rior and the Department of Justice, file suits against its citizens for
water rights which most of them own right along with the title to the
land for which they hold a deed.

We firmly believe that to adjudicate water it first must be quantified,
and for the Federal Government to arbitrarily state that tribes have
first rights to all the water and further, for the Federal Government
to assert that the Government also has first right to any water, for
whatever purpose, is ethically, morally, and legally wrong.

We agree with your statement, Senator Melcher, that Western
water law doctrine that generally recognizes first in time, first in
place, and upholds a priority of water uses where domestic, com-
munity, agriculture, and fish habitat needs have priority over in-
dustrial uses.

We are finding out that we need protection from the oppression of
our Federal Government at the same time that the Government is
saying that they are only here to protect us. God forbid that we have
come to the point when the bureaucrats can tell us citizens that they
know more of what is good for us or what we need than we do
ourse.ves,

Our Constitution was designed so that the Federal Government
was, for example, only supposed to defend our shores from invasion
from without and in turn, State governments were not intended to
rule the lives of the people at the local level.

Today the Federal Government is, or is endeavoring, to control our
lives at every level. Over the years there has been a creeping socialism
and creeping bureaucracy to the point that some fellow gets himself
a career job with the Government, and as attorneys they are privi-
leged to use legal means in suits to wield their powers. Court decisions
become law at the whim of judges who, in many cases, do not interpret
law, but make laws. Citizens’ rights have become historically eroded
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in recent times by the capricious decisions of judges who, by reason
of pressure or bias or bleeding heart opinions, favor minorities in
many cases.

Treaties or no treaties, we all have to live and survive in this world
by some of our own efforts and to continue to depend on someone else
to take care of us is inherently wrong.

We had the privilege of attending the 30th Governors Interstate
Indian Council Conference in Kalispell this week. It was a very inter-
esting and informative session.

One point brought out several times was that the present water
suits were pushed by the tribes—this in spite of considerable publicity
recently to the contrary—that the suits were initiated by Justice
and Interior against the tribes’ wishes.

It would seem that if the tribes are as interested in negotiation as
they indicated, that the public should be consulted, especially those
citizens who were ultimately named as defendants in these suits.
Since it is said these suits were initiated as a result of Senate bill 76
and only the legislators had prior knowledge of these suits, and the
State is unwilling to defend tﬁe people who are named, it seems only
fair that the Federal Government sgould pay the legal fees for these
people as well.

0 one in our organization is advocating taking water, land, or
resources away from the tribes, especially a fair share of water for
their useful purposes and needs. There are many, many tribal members
who wish to be and are normal law-abiding, tax-paying and self-sup-
porting citizens like the rest of us. To them, we give our wholehearted
support. We applaud their desire to maintain their heritage and cus-
toms when they can fit them into the mainstream of life in this world,
but we feel that it is wrong to support any group of people to the
point of taking away their initiative.

We are grateful to you, Senator Melcher and Congressmen Marlenee
and Williams for the stand you are taking in these water suits. It is
hoped that your combined efforts can assist us in getting Congress to
t.al?e some positive action to prevent the Department of Justice and
associated Government departments from continued harassment of
the majority of its citizens.

We thank you and appreciate the opportunity to present our feelings.

Sel‘l?ator ELCHER. %’oes your organization represent a lot of water
users

Mr. MarrHIES. I would say yes. A good share of the people who
are in our membership are also water users; yes. There is a parallel.

Senator MELCHER. %.n general, is the membership in these river
drainage areas?

Mr. MarrTHiEs. Yes.

Senator MeLcHER. All right, thank you very much.

I have been told, and I am still confused about it, that the wit-
nesses for the tribe whom I have listed here at the request of Richard
Anthony Baenen, an attorney for Wilkinson, Cragun & Barker,
Thomas Pablo, and Frederick Houle, would be testifying. I have
been told that Baenen is not here. Do you know, Bill?

Mr. Morigeau. He is not here.

Senator MELcHER. Has he been here?

Mr. MoriGeav. Not for the hearing.

Senator MeLcrER. Did he ever intend to be here?
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Mr. MoriGeAU. Not for the hearing.

Senator MELCHER. I have been told that Pablo and Houle were here
to represent the tribe, is that correct?

Mr. Mor1ceau. They were here this morning. Pablo is the chairman
of the council, and he had to conduct the meeting, and he asked
Evelyn Stevenson, the tribal local attorney, to testify in his behalf
and for me, also, to represent the tribe. '

Senator MELCHER. That will be fine, but I have been told that Pablo
and Houle were here to testify and find they do not feel they were
called early enough, despite the fact that they did not inform us that
they wanted to be called this morninlgli '

Mr. MoriceAU. I don’t know anything about that. I was just asked
to come in this afternoon.

Senator MELCHER. Do you know something about it, Evelyn?

Ms. STEvENsON. Yes.

Senator MELcHER. What do you know about it? ‘

Ms. StevensoN. There was a council meeting, as he just indicated.

Senator MELCHER. A scheduled council meeting? When?

Ms. Stevenson. Right. It was scheduled for Friday. This is a
regularly scheduled meeting.

nator MELCHER. But, I mean, what time of day?

Ms. Stevenson. It started at 9 o’clock but they canceled it until—
well, they had a brief session this morning between 9 and about 10
minutes to 10, and came down here for your testimonies and then had
to leave at noontime to get back to the afternoon session. I think it
was just assumed, Senator Melcher, that you lirobably would call them.

Senator MELCHER. I was told that they felt they should have been
called earlier in the morning, yet we hac( no idea they had any time
constraints, Were you here when I announced at the start that
anybody that had time constraints, to let us know, and we would
arrange the witness list to suit that?

Ms. StevENnson. I think, Senator Melcher, it was just somewhat
assumed that because this is a reservation and the tribe is involved in
this lawsuit, it was just assumed that you would out of courtesy,
probably, call on the tribes first.

Senator MELcHER. We are delighted to call anybody first that wants
to be called first. We %enerally follow the procedure of taking the
State and county officials first, but we are not locked into anyti.i.ng,
and we do attempt to move a1(1iybody that has any time constraint at
all to the top of the list. We did considerable juggling this morning for
that very purpose.——

Ms. StevENnsoN. They had to get back.

Senator MELcHER. But we have no feeling of protocol that we have
to adapt our hearing schedule to anybody else’s schedule. Neverthe-
less, Houle and Pablo do not intend to testify?

Ms, StEvENsON. I think not. It is budget sessions at the council
meeting and they had to get back.

Senator MELcHER. And you and Bill do care to testify?

Ms. StevENsoN. Yes.

Senator MELcHER. We would be delighted to hear from you, and if
they had indicated any desire to testify this morning, I would have
called them at 11:30 instead of Mrs. Curtiss. I don’t think she had any
time constraint, but it would have been only 15 minutes, and I know
the trlg)e will take longer than that in their testimony, so please
proceed.



505

STATEMENT OF EVELYN K. STEVENSON, ATTORNEY, FLATHEAD
TRIBE, CONFEDERATED SALISH AND KOOTENAI TRIBES

Ms. StevENsON. My name is Evelyn K. Stevenson. I am the local
attorney for the Flathead Tribe, the Confederated Salish and Kootenai
Tribes. As we have just discussed, Tom Pablo, the chairman of the
tribe, had intended to present the testimony, but he had to leave,
and get back to the council meeting. I have his prepared testimony
which I will give first, and then, if I have an opportunity, I would
like to speak for myself as a member of the Confederated Salish and
Kootenai Tribes.

First, Tom wanted to thank you for the opportunity to be here and
an opportunity to give this testimony to the Senate Select Committee
on Indian Affairs on behalf of the tribes. This talk of his, by the way,
was the one item of business that was handled this morning at the
council meeting. The council has all voted and approved that this
is the statement they would like made to this committee today.

The Confederated Salish and Kootenai Tribes have been reading in the news
media and in the Congressional Record of our congressional delegation’s concerns
on the pending water rights litigation filed by the United States involving the
seven Indian reservations in Montana. I would like this committee to know that
the tribes share the same concern as this committee and the rest of the Montana
delegation and we know that the efforts to devise a compact that we are pursuing
with the State may be the best way to resolve the issue; at least, we think so, based
upon developments to date.

One of the major concerns of this committee which does need immediate
clarification is the fact that the United States had no other choice under the
circumstances but to bring the lawsuit on behalf of the tribes within the State,
and the suit encompasses far more than the Indians’ reserved water rights. As
you know, it includes the Flathead irrigation project, the U.S. Forestry Service,
the National Bison Range, and other Federal agencies’ reserved water rights, so
we feel that the Indians should not shoulder all the blame alone. Under the law
which was passed by the Montana Legislature, senate bill 76, the attorney general
of the State of Montana was required to file within 20 days from the effective
date of that law, a petition with the Montana Sui)reme Court to compel all
but certain domestic users of water in the State, including the Federal Govern-
ment and Indian tribes, to register their claims to water.

That was the initial step in a general stream adjudication in State court. The
attorney general filed the petition and it was followed within a very brief period
of time by an order from the State supreme court to all water claimants to register
their claims by January 1, 1982. Thus, the Federal lawsuits had to be filed in
early April of 1979 by the United States in a Federal forum in order to preserve
the extremely important legal position of the Federal court action having been
started first.

Even if the United States had not filed the cases when it did, the individual
water users within the State, non-Indian as well as Indian, would have found
themselves dragged into water rights adjudication by virtue of the State legis-
lature’s mandatory filing of the State’s suits; therefore, it was the State legis-
laturtgdwhich instituted statewide adjudications. The United States merely
reacted.

This committee should also be aware that there will not be two lawsuits, there
will be only one, either in Federal court or State court; there will not be simultane-
ous proceedings.

The committee’s concern that the Federal Government will fund the lawsuits
is correct, but there is by no means any assurance that the Federal Government
will pay the attorneys’ fees and expenses of the tribes. In some instances, the
United States has paid the tribal attorney fees where it was necessary for a tribe
to intervene on its own behalf if the United States had a conflict of interest. Even
then, however, the United States has not always paid the tribal attorney’s fee,
and we frankly doubt that the funding will be available in all of these water cases
in Montana to pay for any of the tribal litigation costs if and when the tribes
intervene in the pending cases.
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Therefore, while we can understand why the non-Indian water users are quite
upset about these lawsuits filed by the Federal Government, those lawsuits were
forced, in fact, by the State’s action, and the State’s action, in any event, would
Produce the same results, general stream adjudication throughout the State,

orcing all water users into court. None of this, however, would solve the problem,
and we think the decision of the tribes to enter into negotiations with the State
to see if a compact can be reached and thus precluding the need for legislation, is
the best route to follow. Our long-term goals are compatible with the State's and
the water users of this State, and we can—in fact must—work together. :

Ms. StevENsoN. That was the statement of the tribe. Do.you have

any questions to ask me in that capacity?

enator MELcHER. Why don’t we let you proceed with any further
statement? I understand that is the statement of Tom Pablo's
testimony.

Ms. SteveENnsoN. That is right, that is the statement that Tommy
would have made this morning.

Senator MELcHER. Please inform him that had we had any indica-
tion at all from the tribe that they had a meeting on and wanted to
be heard this morning, it would have been very easy.

Ms. SteveNsoN. That is right. We should have probably discussed
that this morning. .

Senator MELCHER. Please go ahead. :

Ms. StevENsoN. On my own behalf, I would just like to point out
to this committee that I believe there is & far less problem on the
Flathead Reservation concerning the use of water than probably
anywhere in the Western United States—the 15 Western States that
are probably concerned in Indian water rights issues.

e worked very diligently last winter, all of the seven tribes in
Montana, with the State legislature, in attempting to reach some sort
of understanding concerning Indian water rliﬁ ts and how they would
be dealt with under this proposed Senate bill 76.

It was our intent to come to grips with this whole issue and deal
with it, to make some -compromises here and there. We asked the
State of Montana to amend that bill to leave Indian water rights out
of the bill. We were willing to go for a set period of time while we
could gather our information, w%.ile the State could gather its infor-
mation, so we could sit at the table and reach a compact or some
kind of agreement to resolve this issue. We felt then that that was
in the best interest of the Indians; we felt that it was in the best
interests of the citizens of Montana.

We felt that the State of Montana had not done all of its homework
prior to beginning this Senate bill 76. We felt that Montana didn't
really know how much water it had, and the greatest fear that the
geop e of this State faced was exposing the surplus water in this

tate to downstream users; in fact, there were people from Texas,
Oklahoma, and places like that, who have interests in our water, and
their interests were made known.

We felt that this was a good opportunity to take these paper rights,
if you will, our Winters doctrine rights, our Indian water rights, and
quantify them.

Now, the word “quantification” is something that Indians have not
used in the past. We realized we were at a point in history where we
would have to probably use those terms, and so we did.

Unfortunately, because of some of the fears, suspicions, and lack
of understanding, ignorance, mistrust, whatever, we were not success-
ful in these meetings. We came very, very close, and I think if the
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rapport, the understanding, had been set up a long time ago, these
meetings would have avoided all of this. If we had been successful in
our attempts in those eight sessions in Helena, I believe we would
not be in these lawsuits today.

If I remember correctly, we met with the water committee on a
Wednesday, or a Tuesday, in Helena. They announced that they
liked the bill the way it is written. I left at that time and went to
Phoenix, and the U.S. Government filed the suits on Thursday.

They are not always well-prepared. They are not, as far as the
Flathead is concerned. There are people named in that suit who
should not be; there are people not named who should be, and I
believe the Government worked in great haste in putting this to-
gether. I would have liked an opportunity to talk to the gentleman
rom Kalispell, because many of his questions were legitimate ones,
and they need answering, but the fact remains, as pointed out in
Chairman Pablo’s statement, this became a race to the courthouse.

Indians object to the State forum to adjudicate our water rights,
and I think it is only reasonable that we should question the neutrality
of the State courts to adjudicate Indian water rights. It does not seem
feasible to us, after having fought for years to deny Indian water
rights, that the State could or should now be asked to determine and

roject these very same rights. I will quote briefly from a speech that
enator Ted Kennedy made in 1976, in which he said:

No matter how brilliantly water rights are defended by the Government
attorneys, they cannot receive full protection in State court forums. The security
of Indian water rights rests not only upon a full commitment from the Executive

and the complete support of Congress, but also upon the availability of an inde-
pendent and dispassionate Federal judiciary to adjudicate these rights.

Therefore, it was mandatory for the Government to bring these
lawsuits which were filed in early April in Federal court rather than
the State court granted by Senate bill No. 76. I would like to again
remind all of the people here today that the purpose of Montana
Senate bill No. 76, as written, was to bring all water rights into court
immediately, and the chosen forum of the State was the State court
system. That forum was not acceptable for us to determine Indian
water rights, so for that reason, and that reason alone, the cases were
brought in Federal court. As I indicated earlier in my statement, this
reservation is the one area where we can and should be sitting at the
table and working out agreements.

I think it is very unfortunate. People here are frightened, they are
nervous. They don’t understand water rights, they don’t understand
Indian water rights, they don’t know what they are dealing with. I
think the whole act is very important for an atmosphere of under-
standing and mutual goals, to be looked at, rather than to create any
further animosity or feeling of ill-will, or to play on that ignorance,
that lack of understanding, that people live with.

I am very glad to have spoken today, and I do hope that the Flat-
head Tribes and the State of Montana will be able to work out these
issues to the benefit of all.

The treaty was mentioned as not containing any reference to Indian
water rights, and in fact, that is true. The U.S. Constitution does not
at all include any of the rights that we have lived by and understand,
and look forward to the courts to withhold. The interpretation of
Indian water rights was made fairly clear in the Winters case in 1908,
as you know, and in most cases since then. It is not specific in the

53-296 0 - 80 - 33
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treaty, but I think it is fairly clear in most of the cases that have come
down, that these reservations in the West were arid and dry and barren.
As the Winters case said, or the Supreme Court said, 1t was incon-
ceivable to think that the U.S. Government intended to have the
Indians give up these vast areas of land, reserving only these small
parcels, and at the same time, to give up the water which make these
places habitable or irrigable—I’m not sure of the exact language—so
Indian water rights are very important to us here.

Senator MELCHER. I am not even sure what “arid” is. I come from
Forsyth, and we don’t think the Flathead is arid.

Ms. STEVENSON. You don’t think what? B

Senator MELCHER. I am nor sure what ‘‘arid” is. I come from
Forsyth and we don’t think of this area as being arid at all.

Ms. StevENsON. Noj; that is why I am saying that we are the one
area that can discuss in different terms and work with the people who
live here, because I think there is enough water for all of us if we work
together. That is the point that I am trying to make, I hope that we
can keep the spirit of good will and the spirit that we need in order
to be ab%e to work with the people here.

Thank you.

Senator MELCHER. Let’s get down to some specifics on this. Has
the tribe passed a resolution dealing with this lawsuit—requesting it?

Ms. StevensoN. Here is how the council resolution went sometime
back in—what was it?—February?—I’m not sure of the exact date
of it—but it was to work as diligently as possible with the water com-
mittee in Helena in attempting to get the Indian rights—the Flathead
rights, all tribal rights—amended out of that bill so that we could
work on the compact motion, and if that did not fail, that we would
begin more serious efforts, I believe, to quantify water, to know what
our water resources are, and that has been in the process for some time.

Most of the Indian tribes, in fact, are fairly knowledgeable about
their water, far more so than anywhere else in Montana. I believe the
third alternative on that resolution was that litigation go forward.

Senator MELCHER. Do you have a copy of the resolution?

Ms. SteveENnsoN. I don’t have a copy with me. Do you have a copy?

Senator MELCHER. No; I don’t have a copy of it. .

Ms. Stevenson. I don’t have a copy of it.

Senator MELCHER. I have sometﬁmg in front of me that says
Resolution No. 55-65. Is that the one you are referring to?

Ms. STEVENSON. Yes.

Senator MELCHER. That is dated August 13—

Ms. StevensoN. Of this year?

Senator MELCHER. 1979.

Ms. SteEvENsON. No; I don’t have that with me. Go ahead.

Senator MELcHER. Which one were you talking about?

Ms. SteveEnsoN. I was talking about one earhier in the year—the
steé) process.

enator MELCHER. I’m not sure this is accurate. It is a letter from
the U.S. Department of Interior. They are saying that they have a
r]f;i)lution from the tribe numbered that way and dated August 13 of
this year.
" Ms. STEVENsON. I’'m not familiar with that one. Are you, Bill? Do
you know?
Mr. Morigeau. No.
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Ms. STevENsoN. The only resolution I know was very, very early
this winter, in which those were the steps this tribe wished to take.
The first was, of course, the negotiation of process. We were very sure
that we were going to be successful in that. We were very optimistic.
We sincerely believed those sections were going to prevail.

Senator MELcHER. That is fine, but the reason I am asking about
this one is that this is, I suppose, the latest action of the tribe regard-
ing the suits, and it says it was filed from the tribal attorney. It
doesn’t identify which attorney.

Ms. SteveEnsoN. That would have been Wilkinson, Cragun &
Barker, I suppose, but this is only what?—the 31st—mow. I think
there is an error there, Senator.

Mr. Morigeau. February 13 would be more like it.

Ms}.1 StEVENsON. Yes; I think someone has just typed in the wrong
month.

Senator MELcHER. Well, do you know the number?

Ms. StevENsoN. I can go back and pull the number; yes. What do
you say it is?

Senator MELCHER. 55-65. Aren’t these numbers assigned?

Ms. StevENsoN. It will be in the resolutions file, yes, but I do not
know the number of the one that was passed in February. I am not
familiar with this resolution.

Senator MELCHER. That is the only one they are making reference
to?

Ms. StEvENsON. I think someone typed in the wrong date.

Senator MELcHER. All right. If you think that you want to work
out an agreement, through compact or some basis, in these meetings
you spoke about: Was there some kind of attempt to reach a compact
arrangement?

Ms. StevENnsoN. No; that was laying the groundwork. That was
working with Senate bill 76. In a prelude, we expressed the willingness
from this tribe to enter into negotiations and sitdown sessions imme-
diately. Now I don’t know exactly, although it was my understanding
up there in Kalispell, that the tribes are still very interested in work-
ing with the State—with the whole central goal being the preservation
of water in this area.

Senator MeLcHER. This is the only tribe that is involved in this
water suit dealing with the Flathead?

Ms. STEVENSON. Yes.

Senator MELCHER. So, as far as the tribes themselves are concerned,
if the Confederated Salish and Kootenai asked the Justice Department
to drop the suit—no other tribe is involved?

Ms. StevENnsoN. That is correct.

Senator MeLcHER. The tribe, either by earlier resolution or what-
ever—the one that Interior has advised us about, which may be in
error—has not given any indication to the Justice Department they
would like the suit dropped as far as they are concerned?

Ms. SteveENsoN. No; this came up by Ted Doney, I guess, in
Kalispell. The question there was if the State of Montana were willing
to amend—it is called an emergency session—Senate bill 76 to recog-
nize Indian water rights and at this late date to go ahead now and
amend this bill: Would we consider requesting the Justice Depart-
ment to drop the suits? ) )

That poses a very interesting question. On that basis, there was
quite a bit of talk that that was a possibility. The Justice Department,
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however, indicated that that was not any assurance that they would,
in fact, adhere to the tribe’s request.

Senator MELCHER. No; I am not sure that you have any influence
with the Justice Department at all, but you mentioned this willing-
ness to have negotiations, and I just wondered whether that is really
the position of the tribe or not.

s. STEVENsON. I believe it is. That was the official action taken
by the tribe. We understand that it is President Carter’s policy that
he favors negotiations—favors congressional actions that would ratify
or allow these entering into compact arrangements. .

Senator MELCHER. The morelilearings we have, and the longer we
discuss this about what the Justice Department has done and isn’t
doing and might do, the more it becomes apparent that these are
long, drawn-out suits.

Ms. StevensoN. There is no doubt about that.

Senator MELCHER. If the tribe is sincere in wanting to negotiate—
I just wonder whether they are willing to ask Justice Department to
drop the suit.

s. STEVENSON. It is not that simplistic, Senator. It really isn’t.

Senator MELCHER. I don’t think there 1s anything very simple
about water. I am just trying to arrive at the extent of the tribe’s
feeling, that they want to avoid this confrontation and this friction,
whatever the terms were that you used.

Ms. StevEnNsoN. We are not content to be in the State court
forums.

Senator MELCHER. You are not what? .

Ms. StevensoN. The Indians are not content to be in a State court
forum. Because of the McCarran amendment, and the uncertainty
of what that means at this time, the race to the courthouse—it has
happened all over—because of the uncertainty of what the McCarran
amendment means. That is why we are in Federal court. What it
would take to get us out of Federal court, at this point, I can’t give
you any answers for sure on that. But if there is any hope for agree-
ments, for working together, I think it is very important not to do
anything to refuel or offend the fears people have.

enator MELCHER. Whether or not the Flathead case gets into
State court under the McCarran Act, won’t be a decision of the tribe.

Ms. StevENnsoN. No.

Senator MELCHER. It probably won’t be a decision of the Justice
Department, either. It will be a decision of the court itself. But the
fact is, that your testimony has been to the effect that you would like
to avoid this long-winded confrontation that exists as long as the
suits are there. You said that you would like to avoid it.

Ms. STEVENsON. We are in the middle of it now. That is correct,
and as we expressed in Helena, and as I think we have expressed since
that time——

Senator MELCHER. No; I understand that, and I have heard that
you feel pressed in by Senate bill 76, and somehow, I keep hearing
that is some reason to keep these suits going. Of course, it is a legislative
action. I am not involved with it at all. So I think I can say as sort of
an onlooker what happened there—and I have heard everybody’s
version of it—that if you are really interested in negotiation, which
you haven’t, have you been named by the State as a gefendant in the
suit? Has the tribe been named?
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Ms. SteveENnson. It is very obvious, and there is no doubt that all
of our water rights are part of and parcel of, as were Federal reserved
water rights, that bill.

Senator MELCHER. But the tribe hasn’t been named yet?

Ms, Stevenson. No.

Senator MeLcuiR, All right, but the defendants, on the other hand,
in the Justice Department suit, have been named?

Ms. SteveEnsoN. Part of them.

Senator MELCHER. So there is a little difference, isn’t there? That is
really why I am pursuing this line of questioning. There is a little
difference,

Ms. StevENnson. I am not sure what you are getting at.

Senator MELcHER. The tribe hasn’t been named as a defendant yet
under any State procedure. Am I correct on that?

Ms. SteveEnsoN. Yes; you are correct on that,

Senator MELCHER. So there is a difference?

Ms. Stevensoxn. In that sense, in a semantical sense, yes.

Senator MELcHER. Well, a very real sense in court, 1sn’t it? You
are a lawyer, and I am not, but isn’t there a very real difference when
you are not named as a defendant at a stage of a lawsuit?

Ms. StevensoN. But it was just an absolute matter of time, and
this was necessitated by the Senate bill. The action of the Justice
Department was necessitated.

enator MELCHER. I guess what I am getting at is: Since this, in
the State court, has not proceeded very far, it seems there is much
more likelihood that there be negotiations started on the basis of that
suit rather than on the basis of the Justice Department suit.

Ms. Stevenson. I think some action from the State of Montana
would certainly be welcome, and whatever the State of Montana is
willing to come forward and say that is, I am sure we will be more
than willing to sit down, because as we stated before and say again
now

Senator MELcHER. Who named the State of Montana as a defend-
ant?

Ms. StevEnsoN. The Justice Department. We are not as yet, as you
notice, plaintiff in that suit, either.

Senator MELcHER, And I dare say that Interior is trying to tell us
that the resolution that they received from the Salish and Kootenai
was & request for the lawsuit?

Ms. StevensoN. The resolution that I saw was three-part, and
it stated, “This is the order of priorities that this tribe has,’’ and that
is the only one I have. If you have a later one, we can go back.

Senator MELCHER. I don’t have either one of them. We have asked
for them.

Ms. StevensoN, I see. )
Senator MELcHER. We have asked for them, but I don’t have either

one of them, if there are two, but I think the point I'm trying to make
is, if the Salish and Kootenai really want to negotiate on this, there
has to be some procedure to stop the action of the Justice Department.
Pablo’s testimony, and your testimony have both said that the Justice
Department. is going much beyond the tribe’s water rights, and that
is true, but I am not sure how much real sincere negotiation will take
place as long as Justice Department is calling the shots on this lawsuit.

I think a request by the Confederated Salish and Kootenai to either
drop the suit, forget about it for a few years, would have some effect
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and might lead to some negotiation. I am not sure that while the suit
is active and all these people are named as defendants that there will
be any real negotiation.

Ms. StevENnsoN. I think if there were some assurance and some
agreement reached between the tribes and those State people who are
involved in this, the water committee, or whoever is now doing this,
that a mutual master would be appointed or that there would be some
sort of precise procedure set up. I think one of the fears is that if these
suits were dropped, and dropped with prejudice or without leave to
bring them again, then we are automatically in the State court forum
if anything breaks down without something solid having been arrived
at beforehand. It is what your order of business is, I guess, how you
look at it.

f?Sena,tor MEeLceER. There is no water shortage that you are aware
o .

Ms. Stevenson. Not that I am aware of. That is why I think the
Flatheads were very willing to do all that they have done. All that we
were mostly concerned with was the possibility of taking our paper
rights—our Winters doctrine rights—and having this dispute with
the State of Montana while our water is in Oklahoma, Texas, Colorado,
or somewhere else. Then we all look a little foolish.

Senator MELcHER. How much water is reserved for the reservation?

Ms. SteveNnsoN. Under

Senator MELcHER. How much is reserved for the tribe currently?

Ms. StevENsON. I am not sure what you are

Senator MELCHER. Is there a quantified reservation for the tribe?

Ms. SteveNson. No.

Senator MELCHER. In one area?

Mr. MorigEau. Mr. Senator, in 1935, Congress passed an act
whereby incorporated tribes—IRA tribes like our tribe—have control
over hydroelectric sites or any changes in previously licensed sites
bearing the approval of the tribal council or if a new license were
issued on hydroelectric sites on an Indian reservation the tribe would
have to give their approval first before the Federal Power Commission
could issue such license. That is one quantification, and I think that is
one of the areas in which the Justice Department suit will attempt to
reserve the water for the tribes. Of course, this is a nonconsumptive
use. You should bear that in mind.

Senator MELcHER. Bill, you have a prepared statement. Would
you like to give that now? ,

Mr. MoriceAU. I would like to summarize it at this time.

Senator MELcHER. All right.

Your full prepared statement will be made a part of the record.

[The prepared statement of Mr. Morigeau follows:]
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Statement of E.W. "Bill" Nbrlga!u, Vice-chairmman of Conf. Salish & Kootenai Tribes
Befare Senator Melcher on the parment of Justice Water Suits Against Montana and
Same Water Users

Mr. Chairman:

It is a pleasure to appear here today. I have three water related areas that I will
advance my views on. '

Each area is either related to Montana Senate 76 Water Right Bill, or the Justice
Department Water Rights Suits.

I have been reading the papers about the thousands of water users that will have to
appear and defend their water rights.

This Department of Justice law suit is a camplaint that (no. 1) will, protect Indian
water rights and (no. 2) will also protect federal reserved water rights.

The way the camplaint is written it is mighty confusing, as after examining the
complaint filed in April, I find there are only six water users within the entire
Flathead Reservation named as defendants, using tribal water without a water right.
The other 243 named in the suit are from Columbia Falls area, Kalispell area, White-
fish, bigfork, Swan lake area, etc., which are using federal reserved water without a
federal water right. I would like to set the record straight. The Confederated
Salish and Kootenai Tribes Council has never claimed water or water rights outside of
the border of the Flathead Reservation.

Federal reserved water rights in the camplaint are identified as water for United
States Post Offices, Pederal Fish Hatcheries, U.S. Wildlife Reserves, Glacier Park,
National Bison Range, two national forests and congressional- appropriated water in
Irrigation Projects to use the surface and ground water of the Flathead River BAsin
and recognizing the reserved and appropriated water rights of the United States.

Four of the nine water users within the Reservation named in the coamplaint were
there by error and have been notified of such, leaving six including the state of
Montana.

The State of Montana is named as a defendant because of the passage of Senate Bill 76.
In my opinion no individual should have been named in this law suit, only the State
of Montana should have been named as the defendant.

The Tribes portion of the complaint within the Reservation does not involve over
five individuals, including the State of Montana. The Department of Justice acting
as trustee, is asking that tribal members and the tribes has the right to use the
water flowing through or under the Reservation in an amount sufficient to provide

a hareland for the tribal members and to meet the present and future needs of the
tribe and their members.

In 1904 Congress passed an act establishing the Flathead Indian Irrigation Project.
It became apparent after 1910, when the Reservation was opened for hamestead, that
this project was not for actual Indian use but the water resources used for the
project still remained in Indian ownership. When this error was discovered by the
project planners, the Interior Department convinced Congress to appropriate the
water for the project.

This appropriation did not include all of the water within the Reservation, only
the waters in the project bourdary.

The greatest amount of water running through, surface and ground water remained as
a tribal resource.
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page 2
E.W. "Bill" Morigean statement

This department of Justice complaint does not name any of the water users under
the project as the project is managed as a federal project using federal reserved
water rights.

It is sametimes difficult to dinstinguish between Indian and Federal reserved water
rights as the title to Indian resources are held in trust by the United Stated
for the benefit of the Tribes.

Congress, in 1946, passed an act setting up a special jurisdictional act for the
Confederated Salish & Kootenai Tribes where this tribe can file their claims with
the United State Court of Claims.

The taking of same of the Tribes water for the irrigation project was deemed a
5th amendment taking. The tribes may file this case to satisfy the tribes claim,
as the congress has already established this tribal right.

1 attended four hearings before the special water camittee on Senate Bill 76. At
each hearing there were representatives of the Montana Tribes and Interior Depart-
ment personnel.

At each hearing representatives fram the seven Montana Reservations asked the
special house comittee to recognize Indian water in Senate Bill 76.

It was explained to the Indians that Montana had been working on this bill for
five or six years, ever since the revised Montana Constitution went into effect.

On Februrary 28, 1979 each tribe put their views into writing reguesting again that
the bill recognize Indian water rights and to establish a five year moritorium in

the bill giving Congress time to approve a campact whereby tribes and the trustee

can actually sit down with the state planners, as each Indian Reservation water rights
seemed to be under different usage and different laws, sucha s either under treaty,

an act of congress or a federal court ruling or just plain water rights established
by the Interior Department. The Indians did request the trustee that Indian

water be protected if the Montana House Special Water right Committee recammended
passage of Senate Bill 76 without recognizing Indian water rights. The lawsuit

was therefore necessary.

If I were asked my opinion on whether the lawsuit should be cancelled, my answer
would be that as soon as the Montana legislators amend Senate Bill 76 recognizing
Indian water rights, I would say cancel the Justice Department lawsuit.

I will close by saying that our tribes doesn't have any water claims against the
243 defendants in the Upper Flathead River Basin. Thank You.

E.W. "Bill" Morigeau

Vice-Chairman, Confederated Salish and
Kootenai Tribes of the Flathead Reservation
East Lake Shore

Polson MT' 59860
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STATEMENT OF E. W. MORIGEAU, VICE CHAIRMAN, CONFEDER-
ATED SALISH AND KOOTENAI TRIBES

Mr. Morigeav. I am Bill Morigeau, vice chairman of the Con-
federated Salish and Kootenai Tribes.

You asked if there was any shortage of water presently, and I don’t
believe there is—only in one area. We have noticed in the last 3 or 4

ears that we have a ground water shortage. The water wells on many

ndian homes are involved, and I think this is due to the increase in
agricultural wells that are being drilled here on the reservation. That is
the only area that there is a shortage.

There were some questions earlier on the hydrological studies here on
the reservation. There may be some information in the Flathead Indian
irrigation project on hydrology. I know presently that there is a
contract between the Bureau of Indian Affairs and Woodward Co.
from Salt Lake City. They are doing a hydrological study and a water
reservation study. I think that will be complete within the year.

This morning, there was some testimony about the cities within the
reservation, why they weren’t named in the water suit. I think Ronan
and St. Ignatius, and I know for sure Polson—1I represent the Polson
district—that the tribe has a watershed lease with the city of Polson.
The reason, I believe, that we have this is that there wouldn’t be any
way for the city to get the water out of the reservoir were it not for
having a lease with the tribe. The pipeline has to cross tribal lands and
the city doesn’t have a right-of-way across tribal lands. So the water-
shed leases are necessary.

This is one of the things that we brought out in Helena last February
and March—that we have these watershed leases. We didn’t know
what Senate bill 76 might do to things such as that, especially if the
cities were to try to adjudicate a water right on these streams, and end
up t:xlrit:hout; a right-of-way. We thought this might create quite a

roblem.
P I spent some time here about 114 weeks ago. I took a look at the
complaint that was filed in April, and I have a copy of it here. There
are 244 names listed on this complaint. I picked up the telephone book
one evening, and the wife said, “What are you going to do? ”” and I said,
“] am going to go through the telephone book and check how many of
these people named here are actually from the reservation.” She asked,
“Well, what difference would that make? »’ I said, “Well, the tribes
don’t have any water claims against people off the reservation and
towns like the city of Kalispell or the people in the Flathead Conserva-
tion District. We don’t have any claims against them and never have.”’

I researched the records to find out, and we never have passed a
resolution claiming any of their water. So that is the situation at the

resent time. That is how I found that there were 244 names of people
fi)ving off the reservation listed on this complaint, only 9 people \Vitﬁiﬂ
the reservation borders, and 6 of those were there by error and have
been notified. I don’t know about the other three. I am sure that two of
them are in Arlee and within the Flathead irrigation project and
shouldn’t have been named.

I think that our attorney here has covered the situation very well,
and I just wanted to make those points known, and I thank you very

much.
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Senator MeLcHER. Thank you, Bill. First of all, they call this the
Abell case. You say they have named as defendants 243?

Mr. MoriGEAvU. 244, I have, and that was in the April complaint.
If it has been changed, I don’t know anything about that.

Senator MELCHER. I can’t tell from the testimony here. They say
the Abell case, meaning the Flathead drainage, 250. As I said, Sagalkin
testified for Justice. In the Flathead River drainage, there may be
an additional 1,200, so it would be the sum of those—well, he says—
250 and 1,200 would be 1,450.

Mr. Moriceavu. That 1s what I was told, but even if there were
2,000 off the reservation, we still don’t have any claims against them.

Senator MELCHER. Is there any agreement between the tribe and
the city of Ronan on water?

Mr. MoRri1GEAU. 1 am really not sure. Evelyn may know.

Ms. STEvENSON. I am not sure what the status is at this particular
moment. There was.

Mr. MorigeAu. There may be, because I know the city of Ronan
and the tribal council representative, Joe MacDonald, have discussed
it many times.

Senator MELCHER. Where are the areas where the water table is
dr(ﬁping, that you mentioned? '

r. Morigeau. In the Pablo area.

Senator MELCHER. Just in the Pablo area?

Mr. Morigeavu. Pablo and east of Pablo.

Senator MeELcHER. How far?

Mr. MoriGeAU. At least 3 miles.

Senator MELCHER. Can you identify the wells that cause that?

Mr. Moriaeavu. Sid Shortz, for one.

Senator MELCHER. And are these for wells that are used for sprink-
ler irrigation?

Mr. Moriageau. The wells that are affected are used just for home
use.

Senator MELCHER. And he uses a lot of water?

Mr. MorigeAu. Just for his home use.

Senator MELCHER. Let’s back up. There are some people in the
Pablo area under whose homes the water table is dropping

Mr. Morigeav. Yes.

Senator MELcHER. Do you know why?

Mr. Moriceau. We assume——

) ?Senator MEeLcHER. To your knowledge, do you know what causes
1t

Mr. Moriceau. We assume that it is the many agricultural wells
that have been drilled and put into operation in the last few years.

Senator MELCHER. In that area?

Mr. MoRriGEAU. Yes.

Senator MELcHER. All right, and mostly east of Pablo?

Mr. Moriceav. I wouldn’t want to guess, but around the Pablo
area.

Elel}lator MEeLcHER. How much drop has been noted in the water
table

Mr. Mor1GeAu. I couldn’t answer that other than the fact that
they have reported a shortage of water at times and no water at all,
at times.




517

Senator MELCHER. This is from their own private wells?

Mr. MoriGgeau. Yes.

Senator MELcHER. Do you think, perhaps, the Flathead irrigation
project does have some hydrologic im}())rmation in this area?

Mr. Morigeau. It is very possible, Senator, that they do, because
the people who are doing the water study are getting much informa-
tion from the Flathead project.

Senator MELCHER. Has the tribe developed a long-range plan that
would involve use of more water than is currently being used by the
tribe or individual members of the tribe?

Mr. Morigeau. We are working on establishing a tribal ranch on
the river down on our range unit 47—that is the number of our range
unit—and we have in the neighborhood of 3,000 acres. We recentﬁzy

urchased another 240 and there is about 600 acres of cultivation
and that could be irrigated very well, and we are in the process
right now. One of our priorities is to establish a tribal ranch at that
point. That would be one area.

Senator MELcHER. That would be one area?

Mr. MoriGeau. Yes; and also water uses for the possible recrea-
tion areas. I think there is plenty of water on the reservation for
the fishers’ program. That is one of the programs that will be defended
in this lawsuit, but again, it is a nonconsumptive use and won’t
make any difference for the future.

Senator MELCHER. You said recreational, did you not?

Mr. Moriceau. Yes; I did.

Senator MELcHER. Why does that depend on this lawsuit?

Mr. Morigeau. Well, if you tie in recreation to water

Senator MELCHER. A beneficial use?

Mr. Morigeau. Yes.

Senator MELcHER. What kind of recreation? Maybe we will dec'de
right now if it is beneficial.

5 Mr. Morigeavu. It is one of the best fishing areas within the United
tates.

Senator MELcHER. I think that is beneficial—if you catch any.
Even if the tribe were to irrigate an additional 3,000 acres—I am not
sure that you meant that amount would be irrigated. That isn’t a
great amount of water, is it? Wouldn’t that water come right out of
the river there?

Mr. Morigeau. It would be pumped out of the river. I just men-
tioned that because that is merely one of the areas that we would
like developed and put a sprinkler system into it. It won’t affect any
of the present water users on the reservation at all.

Senator MELcHER. Does the tribe have any other plans that would
be using water other than the ones you have mentioned? I don’t mean
additional home use or anything like that. Has the tribe any plans
for industrial use of water?

Mr. Moricgau. I think so. As you know, in the past 3 years the
tribe has passed two resolutions authorizing the Corps of Engineers
to complete studies at the lower Flathead sites—power sites—and
one day we hope to have those developed for the benefit of western
Montana, and of course, for the region.

Senator MeLcHER. All right. That is putting water to use, but I
am thinking now of consumptive use for industrial purposes. Does
the tribe have any plans for that?
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Mr. Moriceau. No; I don’t think so, unless you could term agri-
cultural uses as consumptive uses. ) i
Senator MELcHER. No; I mean consumptive uses of an industrial

tyRZ.
r. Moriceau. No.

Senator MEeLcHER. All riiht, so the sum and substance of it is,
there is plenty of water right now exce%t for some lowering of the
water tables for some individuals in their home use east of Pablo?

Mr. Morigeav. Yes.

Senator MELcHER. And the tribe would be likely to use more water
for agricultural purposes, specifically in the areas that you have
mentioned?

Mr. MoriGEAU. Yes; that is right.

Senator MELcHER. It really does not indicate any problem for a
lack of water at this time or in the foreseeable future as far as the
tribe is concerned.

I think I have asked all the questions I want to ask of both of you.
I don’t believe that there is any use in pursuing a discussion of the
Winters doctrine in this case, because the tribe simply is not envision-
ing much more water than they are now usinﬁ. If I have misunderstood
you on that, please correct me, because we like to understand what the
tribe’s position is.

Ms. Srevenson. I don’t know exactly what the immediate goals
are of the tribe for consumptive or agricultural uses of water in the
immediate future. There are many kinds of ideas that come u
additional recreational uses, small kinds of industry. So far, the readgi
I have obtained from the tribal council is that they are very intereste
in conservation, so this precludes any large factorics or gulpmills or
anything of that kind that might endanger the recreational or ecologi-
cal beauty of this area. That is a very big concern around here. Those
kinds of commercial ventures that are feasible without interfering with
that are what they have been batting around for ideas. Then, of course,
there is the question of where does funding come from for any of these
beneficial uses that would be projected in the very near future.

Senator MeLcrER. Thank you both, very much. .

Ms. SteveEnson. Thank you.

Mr. MorieeAav. Thank you.

{The following material from Lake County was received for inclu-
sion in the record.]
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Page 2
Honorable Senator Melcher
August 31, 1979

have been unnecessarily clouded through actions of governmental entities——
governments constitutionally mandated to protect such rights.

Water rights are too valuable to be squandered through long-term litigation.
At stake are the rights of the States in allocating water resources in the
face of National policy that likely goes far beyond Indian affairs. Senator,
these matters must not become sole territory of Administrative branches of
government through initial failure of the legtslative. We urge Congress to
cooperate in a cohesive effort to allocate water resources.

Digression to a case-by-case process of litigation can only erode the possi-
bility of positive and proper adjudication of water rights in the State of
Montana.

Thank you for this opportunity to comment.

Respectfully,

BOARD OF COUNTY COMMISSIONERS
Lake County, Montana

, Member

BLCC/RSR/gjs |
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Honorable John Melcher
September 21, 1979
Page 2

The unique porosity of the aquifer provides water to the Pable
district and other domestic and irrigation wells in the area. The
two old wells on the Pablo system are from 385-400 feet in depth.
Their average rating is a combined 260/g.p.m. (the new well has not
been officially measured but is estimated at 150/g.p.m. at 408 feet).
The static level of these wells and others in the vicinity frequent-
ly fluctuate horizontally. I am advised that this indicates the
aquifer has a good deal of porosity. The fluctuation trends via
underground formation transmission causes many area residents to
surmise degeneration of their wells. However, according to testi-
mony, average static levels in the area have remained fairly con-
stant., Capacity of the aquifer will be a limiting factor in the
future. Some wells that appear to be drying are actually filling
with silt, The fine, silty geological characteristics of the area,
and the existance of many "open bottom" older-type wells, in need of
cleaning, account for many supposed shortages in the area.

I hope this information is of use to you. I again emphasize that
future litigation can only be undertaken after the generation of
extensive hydrological data.

If I may be of any further information please do not hesitate to
contact my office.

Sincerely,

o Mot ecsm,

Sam Roberson
Administrative Assistant
BOARD OF LAKE COUNTY COMMISSIONERS

SR/ve
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Inglpnator MEeLcHER. Mel Tonasket, National Congress of American
ans.

UnipeNTIFIED VOICE. Senator, Mel Tonasket, the last I heard, was
going to be driving in from the Colville Reservation, Wash. I would
assume that he ran into some weather problems, but I would hope
that he would be showing up here, but if he doesn’t, I would hope
that the record be kept open for submission of his testimony.

Senator MELCHER. It surely will be. If he gets here before we con-
clude our hearing, we will hear from him directly, but if he doesn’t,
the hearing record will remain open for it. Thank you very much.

Liucille 6tter, Flathead Resource Organization.

STATEMENT OF LUCILLE OTTER, FLATHEAD RESOURCE
ORGANIZATION

Ms. OrreER. I am Lucille Otter, from Ronan. The Flathead Re-
source Organization is & newly formed environmental organization,
and we have gone on record supporting the tribes’ administration of
their resources, timberland, and water. We feel as though the tribe
has first rights on water. That is all I am going to say for the Flathead
Resource Organization ; however, I want to make a few comments on
my own. Is that OK, Senator?

Senator MELCHER. Most certainly; yes.

Ms. OrTER. I want to bring to your attention, when you were dis-
cussing the Hellgate Treaty o% 1855 and commenting on the fact that
blacksmiths and wagons were mentioned, that this treaty was written
by the non-Indian and signed by Indians who were given the informa-
tion of the treaty by interpreters. Also, I want to comment on the
shortage of water on this reservation.

We do have a lot of water on this reservation, but there are times in
the past years, during dry years, that the Flathead Irrigation Service
has to allocate water due to shortage in the reservoirs.

Thank you.

Sen‘?tor MELcHER. What do you mean by that? Who allocates the
water

Ms. OrrEr. The Flathead Irrigation Service, the Flathead project.
There are times when the reservoirs have a shortage of water due to
dry years, and the people who irrigate are allocated water due to the
shortage.

Senator MELCHER. The irrigation district allocates the water?

Ms. Orrer. The Flathead irrigation project at St. Ignatius head-
quarters allocates the water.

Senator MeLcHER. We really haven’t had any testimony on this
project that amounts to very much. I suspect that it is because they
are not named as defendants. Is that your thinking?

Ms, OrreER. I hadn’t known that they were not named.

Senator MELcHER. I had personally anticipated that we would
have witnesses who wanted to testify who use the water—unless
Bill Morigeau uses the water, there aren’t very many——

Ms. OTtER. I use the water.

Senator MeLcHER. You use the water? :

Ms. OrTER. I have an inherited interest in an allotment under the
Irrigation Service—— o ) )

Senator MELCHER. I am having difficulty in understanding you.

63~-296 0 - 80 - 3u
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Ms. OtTER. I do not want to testify because my voice is bad. I use
irrigation water on an allotment.

Senator MELcHER. All right; and how many acres do you irrigate?

Ms. OrTER. About 35, with a ditch.

Senator MELCHER. All under ditch?

Ms. OTTER. Yes.

Senator MELCHER. And you have had some water shortages?

Ms. OrTER. I have not had personally, no, but there have been
shortages under the Flathead project over the years.

Senator MELCHER. Sometimes an allotment isn’t necessarily too
much of a shortage, and that is why I am asking these questions. Has
it been rather a severe shortage, causing a decrease in crops?

Ms. OrrER. I cannot answer that. You would have to get that in-
formation from the project.

Senator MELCHER. All right. To your knowledge, do you know
whether there have been occurrences such as that?

Ms. OrTER. Yes.

Senator MELCHER. Where there have been shortages?

Ms. OrTER. Yes.

Senator MELCHER. Severe enough to decrease the crops?

Ms. OtTER. I imagine it decreased the crops if they couldn’t irrigate,
but I have no information on how much.

Senator MELCHER. I think we ought to try to clear that up if we can.
I would like to know that. It is important. Our impression so far has
been that there has not been a shortage of water in this area.

Ms. OTTER. I am sure that by contacting Mr. Axell at the irrigation
project that you will find out that over the years the irrigation
reservoirs -have been drawn down long, long before the irrigating was
completed.

Senator MELCHER. If that is the case, if there is no irrigation water
available during the periods of the summer, there obviously would be a
shortage of water. Our impression from witnesses so far has been to
the contrary.

Ms. O1TER. Yes.

Senator MELcHER. That there have not been shortages of water here.

Ms. OrTER. In recent years, with our heavy snowfall, there has been
an abundance of water, and they have just let the people use as much
water as they want during the irrigating season, but there have been
times when there was a shortage of water.

Senator MELCHER. When you testified that you felt the Indian rights
were first, were you referring to the Flathead irrigation project?

Ms. OrTER. Yes.

Senator MELCHER. Were you referring to anything else?

Ms. OrtER. No.

Senator MELCHER. Just to the Flathead irrigation project?

Ms. OrTER. To the Flathead Reservation, I believe.

Senator MELcHER. To the water within the Flathead irrigation
project?

Ms. OTTER. Yes.

Senator MELcHER. All right; I understand you now. Thank you
very much.
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[Subsequent to the hearing the following letter was received from

Ms. Otter:]
Route 1, Box 18,
Ronan, Mont., September 17, 1979.
Re: Justice Department water suit. :
Senator JoAN MELCHER,
U.8. Senate, Senate O flice Building,
Washington, D.C

Dear SENaTOR MELCHER: The Flathead Irrigation Project under the Depart-
ment of Interior supervises irrigation water on this Reservation from the advice of
the non-Indian Board of Directors of the 3 irrigation districts; Mission, Jocko and
Camas. The Board members are elected by the water users. I have trust farm land
under the project in the Mission District and irrigate 35 acres, 72 acres could be
irrigated by sprinkler system. When I was farming this trust land I appeared at
the polling place and was refused an opportunity to vote for the Mission Irrigation
District Board members hbecause I was an Indian using water on trust property.
The Indians do not pay Operation and Maintenance on the system. Other Indians
un_delr the Irrigation districts have told me that they, too, were refused a voting
privilege.

The Justice Department is bringing suit on behalf of the Indians and govern-
ment agencies. The Flathead Irrigation Project is a government agency controlled
by the non-Indian water users on this Reservation. Sver the years the resources of
the Indians have been shamelessly eroded for the benefit of the non-Indian. With-
out control of water on their Reservation their land base will be in jeopardy. I
urge that you take this matter into consideration during the hearings.

Respectfully,
’ LuciLLe T. OTTER.

Senator MELCHER. Les Loble, attorney, Loble and Pauly.
STATEMENT OF LES LOBLE, ATTORNEY

Mr. LosLE. Thank you, Senator Melcher. I am an attorney and I
represent several clients in all of these lawsuits—ranging from the
Poplar Creek drainage to the Milk River to the Marias—and I have
listened to your discourse with the other witnesses during the morning
session, so I thought that what I would do is try to address myself to
some of the concerns that you expressed at the outset of this hearing.

First, as to who is using, and how much water is being used, Invglﬁl
address myself to that question insofar as I know it, of my clients, and
recognize that this complex litigation is just getting started. So I am
not as familiar with it as I will be when 1t is over, but for example, I
represent the First Continental Corp. in the Dupuyer-Valier area,
which has approximately 8,500 acres all under sprinkler irrigation. Its
minimum annual requirements have been 45 cubic feet per second for
stock needs and irrigation.

I also reﬁ esent Glacier Park, Inc., which is a concessionaire at
Glacier Park. It needs about a minimum, we feel, of 20 cubic feet per
second for the hotel guests, irrigation, and fire protection. I do not
have figures for my other clients.

You also asked how much water is being used, subsurface versus
surface, and you also asked what hydrology is available to determine
the effect on subsurface water. Montaigne says that there are no two
opinions that are ever alike, and I have to disagree with Mr. Briden-
stine that there is any extensive hydrological information available
whatsoever.
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My practice of the law since 1963 has been water-oriented, and if the
SCS or the Conservation Service have much hydrologic information,
we have never been able to turn it up. I don’t think they have it, but
to address these questions, the greatest quantum of water presently
being used is surface water. The greatest quantity of water available
is subsurface water. It is estimated that about 80 percent of all of
Montana’s water is flowing below the surface.

Dr. L. E. Chalmers, from Choteau, formerly of MSU, did a doctoral
study on the Agawam Aquifer in the Choteau area. His daughter,
Anne Chalmers Stradley, was doing her doctorate in hydro'ogy in the
same area, and it is their opinion that most of the waters lie below the
land. So this is a hidden, but very important issue in all of these law-
suits.

There family experience indicates that going from dryland farmin
to sprinkler irrigation, you go from 15 to 20 bushels an acre of sma
grains to 60 to 80 bushels. Now, the 15 to 20 bushels per acre occurs
on an every other year basis because you have to use a lot of property
there. The 60 to 80 bushels per acre is annually, and this 1s actual
experience. Now, I think that their increases are outstanding, but
there are large orders of increase of yield when you sprinkler irrigate.
Also, flood irrigation is generally 25 to 30 percent efficient on the aver-
age, while the sprinkler irrigation is more like 80 percent efficient.

onetheless, it isn’t true that there is subsurface water everywhere.
For example, on Birch Creek, in the Dupuyer-Valier area, Birch
Creek forms the southern boundary of the Blackfeet Indian Reser-
vation.

Some extensive hydrological studies have been done, and it was
found that there were no wells which produced water for irrigation
purposes. Even those pits which were dug right in the alluvial gravels
of Birch Creek did not yield enough water for irrigation; nonetheless,
the development of water is toward the subsurface. If your committee
is interested in such hydrological information as is available, I am
sure your staff knows Dr. William Groff at the Bureau of Mines, and
he would be enthusiastic to pursue this.

The problem is that the undefined claims of the Justice Department
on behalf of the Federal Government and the Indian tribes to all
subsurface waters represents a very serious problem.

In that connection, Senator, you had a discussion with Mr. Briden-
stine about the burden of proof. I have to disagree with Mr. Briden-
stine. I think that the defendants are going to have to come up with
their own hydrological data. I realize that the Justice Department has
the burden 1n the first instance and must present some sort of evidence,
but I think we can be sure that they are going to have some evidence.
They are not going to come without any. That being the oase, you
then go to the other side and see what they can do to rebut it or answer
1t.

I can tell you from personal experience that there are our hydrol-
ogists and their hydrologists, and }Egere will be a lot of expert argument
in these cases as to what the hydrological effect is. Any landowner who
is involved in these lawsuits, who doesn’t take the time and expense
to find out about hydrology is probably going to lose.

Addressing the question of water shortages: You stated that the
testimony so far has been that there are not a great deal of water
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shortages in these various drainages. I guess I see it from a much
narrower perspective than you do, because you are receiving testimony
from people who live on reserves and who have never had occasion to
get into litigation about their water rights. The people that come into
my office do have problems with water and they do have shortages.
For example, Cloverdale Ranch on Muddy Creek in northeastern
Montana catches the runoff before it even gets to the river. It has
early season irrigation only. The creek itself is so high it silts so much
that the water is not usab{e.

Again, in the Dupuyer-Valier area, adjacent to the Blackfeet
Reservation, even though my client has half of the very first right
after the Blackfeet, they generally run short of water along about
August.

Ign this connection, the actual use of the 40 cubic feet per second by
the Blackfeet Tribe is most frustrating. Whenever a call is made for
that right, it is turned out in its entirety high on the stream. The tail-
water from that 40 cubic feet per second diversion is often in the neigh-
borhood of 17 to 20 cubic feet per second. The trouble is, the tailwater
is well downstream above the users on the creek so as a result you have
the water going on and then coming off well downstream below the
First Continental Corp. diversion point so it cannot be reused.

The point of the story is that it 1llustrates the importance of admin-
istration of this stream. It has been discussed here about how streams
are overappropriated in Montana. Well, that is nothing new—it can
be overappropriated three or four times—but water can be used and
reused as 1t goes from one neighbor’s land and back to the stream and
back to the next neighbor’s land. That is the function of the admin-
istration of the stream that the State courts have been doing and doing
well. The Federal courts have not gotten into this at all, and they are
not experienced in this area.

You mentioned that the committee is trying to decide whether it
would like the Justice Deepartment to seek or to permit the dismissal
of the high priority users’ established rights. That is a profound ques-
tion, and it has serious implications.

If the dismissal is with the explicit understanding that such water
right owners would not be preempted by an award of massive water
rights with earlier priorities to the Federal Government or to the
tribes, then such water right owners would be safe and could be com-
fortable with dismissal. If there is any uncertainty about the outcome,
then they have to stay in the lawsuit to protect themselves, or else
they may find that what was once a very good right, well-established,
is simply way down the list, and under first in time, first in right,
they would be fourth or fifth, rather than first.

I have to agree that this points up the necessity of a water rights
determination process, and that is why it is important that the water
rights of both the Federal reservations, Indians, and other persons,
be quantified. I was most happy to hear in the testimony of Ms.
Stevenson that the Indians are now in favor of that, because prior
to this time they have adamantly opposed any quantification of
their rights, and that is good news.

Billions of dollars of investments for improved farms, ranches,
irrigation, and so forth, have all been present{)y based on the existing
perceived water rights. I hope some consideration is going to be given
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to that when the earlier priority rights are awarded to Indian tribes
and Federal reservations.

Addressing whether or not the suits are ill-conceived or ill-timed :
The wind has kind of been taken out of our sails because Ms. Stevenson
has admitted that this is simply a race to the courthouse to obtain a
procedural advantage.

In 1975, the Justice Department raced to the courthouse and named
75 defendants in the whole Yellowstone River drainage system in
order to obtain a procedural advantage. Your remarks about Mr.
Whiteacre took me Y)ack to 1963, when my first job was with the De-
partment of the Interior’s Solicitor’s Office, Division of Indian Affairs,
and as an enthusiastic youngster, I was trying to get the case going. 1
spent days and days down there going through the records and the

eadings, but about that time I returned to Montana, and now I find
1ofr the first time that it went nowhere and it is where it was when I
eft 1t.

I am concerned, Senator, by the rhetoric which is emerging from
these lawsuits. I would like to quote to you from a brief that I received
in opposition to a brief that I wrote, which is escalating, at least, the
verbal battle that is going on.

According to this %rief, which was written on behalf of the Assini-
boine and Sioux Tribes of the Fort Peck Indian Reservation, ‘‘where
water rights are concerned, the States remain our deadliest enemies,
and seek in every way to diminish the tribes’ rights and authority,”
and then it quotes from some cases from back about 1886. ‘“In short,
the Federal Government has long been the protector, while the States
have been the antogonists, of Indian rights.”

This is particularly important in litigation that raises high feelings,
because while Federal judges have the protection of life tenure and are
responsible for vindicating national, as well as local interests, State
judges lack both such protection and such orientation.

I think that District Judge Hatfield would be surprised to learn that
his orientation and his fairness changed because he has gone through a
metamorphosis from a State district judge to a Federal district judge.

I also think that the Federal Government itself has acknowfedged
the fair treatment that it has received in State courts. The Federal
Government has been in the State of Colorado, although it was dragged
in kicking and screaming, in the Aiken decision. But here is what the
Solicitor of the Department of Interior said on June 25, 1979, in his
Opinion, M-36914. (This is the same opinion that Mr. Roberts men-
tioned at the outset of the hearings today.)

The Department’s most extensive experience with the recordation
and adjudication of its rights has been with the Colorado Water
Division, 4, 5, and 6. This 1s a Colorado State proceeding.

“The result of these proceedings today has been the granting of
most, but not all of Interior Agency claims.” There is not a complaint
in here that the Interior Department was accorded the sort of treat-
ment that one might expect from one’s deadliest enemy, but that it
succeeded in most, if not all, of its claims. It is a rare litigant who
succeeds in all of its claims.

I hope that your committee is able to prevail upon the Justice
Department to dismiss these suits, which duplicate the present Mon-
tana administrative and judicial procedures. The Justice Department
will still be very much in the case when it handles all of these matters
in the Montana State district court.
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Thank you, Senator.

Senator MELCHER. Thank you, Les. I think it is obvious, whatever
court system it is in, whether 1t is Federal or State, the Justice Depart-
ment is not ]going to be silent. I think that the interesting thing about
the Justice Department is that, of course, while they leave themselves
all the latitude that is possible to present whatever they want to in
court, it will be interesting at some point to smoke them out and see
how much they are going to reserve—not Indian water—but on re-
served water for other Federal agencies, and for what purposes, and
how much they are going to put in that the Federal reserved right is
prior to everything else and, therefore, more superior in right to water
that has been use§ beneficially for decades.

Nevertheless, on the evidence on hydrological information, I was
interested in your comment. I would feel that if the Justice Depart-
ment intends to present the court some very preliminary data that is
incomplete, that 1s termed as hydrologic data, that the court will take
note of that and either not recognize it or not give it much count.

I did note that Mr. Sagalkin, in describing to us on July 30, his
viewpoint on that, did use the term, “‘scientific data,” so I don’t know
how scientific he wants to get, or how scientific they will get, but there
really isn’t very much information. I agree with you. I would be sur-
prised if there is very much hydrologic data that could be presented
In court at this time, available in Montana, from any source. I just
don’t think it is here.

Mr. LoBLE. I just am concerned, Senator, that—it’s a poll, of
course—if there is no evidence presented on the one hand, the Federal
Government loses. If they present all the evidence on the other hand,
then the defendants lose. Where does it fall in between there? Just
because it is called scientific information doesn’t mean that it isn’t
either adequate or neutral from the point of view of the plaintiff
United States. I am confident that there is going to be enough informa-
tion placed in the record that the defendants should be prepared to
rebut it. I guess I am just concerned that people will think, “Well, I
guess it is going to be up to the United States to do it; therefore, I
don’t have to worry.” They walk into court, and if there are a series
of witnesses who discuss hydrology, and there is no rebutting evidence
in the record, the court has no choice in that circumstance but to go
with the competent evidence on the record.

Senator MELCHER. I think the term Sagalkin used in his testi-
mony on behalf of Justice in being ‘“hydrologically related” strikes
me as being quite a key term. If they don’t present the evidence to
show that Mrs. Grove in Havre’s well has some bearing on somebody
else’s use of water, specifically, in the Milk drainage, I don’t know
why the court doesn’t release K’Irs. Grove. That is the first thing, and

et it seems to me to demonstrate that it is hydrologically related and

eeps Mrs. Grove in court just because of her well. gut lacking that, I
would hope that Judge Hatfield or Judge Battin or whatever other
Federal judge has these cases if they are pressed, I hope they release
Mrs. Grove for lack of evidence that her well has been demonstrated
by Justice to be hydrologically related to the rest of the drainage.

Mr. LosiLE. I hope so, too.

Senator MELcHER. This is what I find discouraging in the testi-
mony of the Justice Department. They are not envisioning any process
for eliminating any de&nda,nts, and God knows, they must be about
the sorriest people to get a case going and concluded of any group of
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attorneys that we have here. So I would hope that if our hearing record
can convince the rest of the committee that we need to have some

rocedures either for having the suits dismissed or some procedures to
narrow the scope, our hearings will be well worth it.

In a way, it is very encouraging to me that so far they haven’t
named the other 1,200 or 2,000 or 10,000 defendants in this area that
they envision they may name as defendants, but there is a little bit
of a disadvantage, I am finding out, too. We are not getting as broad
a picture of present water uses in this area as I had hoped we would.

uess because people aren’t named, they are not test.ifyin%. We
simply do not know for sure, I guess, how many people might feel that
their water usage is jeopardized. That, maybe, they are getting to the
point to where adjudication is absolutely necessary.

As T stated earlier, we have not found very many examples—they
have been very limited—where people felt that adjudication was
necessary at this time, including—what was that creek you men-
tioned ?—Birch Creek?

Mr. LosLE. Birch Creek.

Senator MELcHER. Birch Creek. The testimony we heard, they
were not asking for adjudication other than what had been adjudi-
cated previously.

Mr. LoBLE. 'i:hat was just the Indian water right. That is the only
adjudication that has taken place, on Birch Creek. '

enator MELCHER. We have testimony that there was some other.
Who was it?

Mr. KimBLE. I can’t remember.

Senator MELcHER. We had testimony that there was other adjudica-
tion—well, maybe not adjudication. <‘I't was just an old, old water
right that had been quantified, but that doesn’t necessarily mean that
it was adjudicated, does it?

Mr. LosLE. On Birch Creek, the participants have a fairly decent
knowledge of the water rights there. There is some controversy as to
who owns the water right, but the Pondera Canal and Reservoir,
which goes way back, has kept records for a long time. I think that
Birch (%reek is probably in a Eetter situation than other creeks in the
State, because there has been water recordkeeping, and there are not
too many water users on that creek.

Senator MELCHER. That water is allocated by lot, is it not?

Mr. LoBLE. What water, sir?

Senator MELCHER. On Birch Creek.

Mr. LoBLE. No; that creek has not been adjudicated except for the
adjudication of the circuit court on the 40 cubic feet per second to the
Blackfeet Indian Tribe; otherwise, the creek has not been adjudicated
under Montana water law procedures.

Senator MELCHER. Not under Montana law?

Mr. LosLE. No, sir.

Senator MELCHER. 1 think it was Federal law they were mentioning,
wasn’t it? If we understood the testimony we have, it was allocated
by Federal law.

Mr. LosLE. Yes; there was one circuit court opinion, but the only
water right it concerned itself with was that of the Blackfeet Indian
Tribe, because I have read that case. It did not go on and rank the
other water users after the Blackfeet Indian Tribe.
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Senator MELCHER. I believe you testified to having so many inches
of water based on creation of the original project?

Mr. LosLE. They have very definite inches of water, particularly
the Pondera Canal and Reservoir Co. I have to tell you, there is
somebody who represents people who have been fighting the Pondera
Canal and Reservoir Co. f%r the last 10 or 15 years. There are other
people on the stream who have very different ideas. _

Senator MELCHER. It might be just the way they think it is.

Thank you very much, Les.

Mr. LoBLE. Thank you, Senator.

Senator MELCHER. Paul Mertz?

STATEMENT OF PAUL MERTZ, RESERVOIR OWNER

Mr. MErTz. I am Paul Mertz. I was served over there on the
Blackfeet Reservoir, and I have two reservoirs in Toole County.

REPORTER. I can’t hear you, sir.

Senator MELCHER. Can you pull that microphone closer, Paul?

Mr. MEerTz. I have two reservoirs over in Chouteau County. The
water is used for stock and irrigating gardens.

Senator MELCHER. How much irrigation do you do, Paul?

Mr. MERrTz. Just a garden.

Senator MELCHER. Do you know about how much water you use?

Mr. MErTz. No; I couldn’t say how much it is.

Senator MELCHER. A rather small amount?

Mr. MErTz. It would be a small amount.

Senator MELcHER. How long have you used that water?

Mr. MErTz. I think we bought the place in 1936.

Senator MELCHER. Were the reservoirs there at that time?

er. MEeRrTz. The reservoir has been there longer than that on the
place.

Senator MELCHER. They were on the place before you purchased it?

Mr. MErTz. Oh, yes.

Senator MELCHER. Have you had any water shortages?

Mr. MERrTz. Some years 1t goes dry, but the last few years, it has
had water in it.

Senator MELcHER. Completely dry?

Mr. MEeRrTz. Just completely dry, a couple of years.

Senator MELCHER. And it damaged the garden at that time and
other people that used it had damage—a decreased crop production?

Mr. MErTz. It didn’t have any water to water the gardens.

Senator MELCHER. All right, thank you very much, Paul.

Gail Patton, past-president of the %Vestem Montana Stockman’s
Association.

Mr. Jareki1. Senator, Mr. Patton had to leave early. My name is
Chuck Jareki, and he asked me to give his testimony. Is that
permissible?

Senator MELcHER. Certainly.

Mr. Jareki. Mr. Patton is a water user in the Sanders, or Hot
Springs area, of the Flathead irrigation project. He would be more
qualified to speak on water use in this area than I am.

Senator MELCHER. Mr. Patton’s complete prepared statement
will appear at this point in the record.
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[Mr. Patton’s prepared statement follows:]

PREPARED STATEMENT OF GAIL PATTON, PAST PRESIDENT, WESTERN MONTANA
STOCKMAN’S ASSOCIATION

My name is Gail Patton. I am past President of the Western Montana Stock-
man’s Association.

Our Association membership primarily consists of individuals who are engaged
in the production of beef in the counties of Flathead, Lake, Missoula, and Sanders.
Many of our members, both white and tribal members, have land holdings which
use water for irrigation. The continued use of this water is essential for them to
survive as an economic unit. Water shortages are now occurring on many of these
lands during the latter part of the irrigation season. With this in mind, we feel
that the Western Montana Stockman’s Association is a concerned party in any
water right legislation that will affect any of its members.

The Western Montana Stockman’s Association takes the position that the
grant of title to a parcel of land carries with it a right to a reasonable amount of
available water. Since the U.S. Government, in effect, granted title of all lands for
private ownership, then the Government should stand behind the rights and priv-
ilges of all land owners, not a select few. The severe economic burden of litigation,
as well as the generaf harrassment of litigation, should not be placed upon a
particular group of people by any Department of the U.S. Government.

The Western Montana Stockman’s Association believes that the Federal Water
Rights Suit should be dropped, and Congress should direct that all water rights
issues in Montana should be settled under Montana Water Rights Law and
Montana judicial procedure.

Montana is now in the process of adjudicating all the water in the State. Any
claims for water should be handled under this process.

The Western Montana Stockman’s Association wishes to be kept informed of
any action your committee may take, and we would like to thank you, Senator
Melcher, for holding these hearings.

STATEMENT OF CHARLES JAREKI, WESTERN MONTANA
STOCKMAN’S ASSOCIATION

Mr. Jareki. Thank you, Mr. Chairman.

The Western Montana Stockman’s Association consists of approxi-
mately 700 members, who are principally in the business of raising
beef cattle. Qur members consist of goth tribal and nontribal indi-
viduals. Many of them use water for irrigation either on the Flathead
irrigation project or under their own private irrigation systems or
water districts. Our members work together for the betterment of the
cattle industry, in this area and in Montana.

Some of our members do experience water shortages. I think this
is something you are after, Senator, is whether we have enough water
or not. In many years, late season urigation water is short where you
have the cheaper delivery systems—where the delivery is simply a
diversion in the stream and the gravity flow to the lan?tha.t is to be
watered.

On the Flathead irrigation project, the water quota is set each early
summer, usually, based on the snowpack that is in the mountains and
the amount of water that is in the existing irrigation reservoirs and
around the valley. Also, the assumption is made that you are going to
have average rainfall during the irrigation season, but unfortunately,
there are powers that are greater than we are that seem to change
things around a little bit. Oftentimes the quota will be set quite low to
reflect the changes in the seasonal rainfall pattern. .

For instance, some years they keep revising the quota down as the
summer progresses without any rainfall, such as we had this year.
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There are years in which the farmers or the ranchers simply must
decide which land they are going to irrigate during the season and
have a supply of water to raise the crops, and which land simply has
to go without water. So, consequently, you pick your better land and
provide the water to that. But in the case of a cattle rancher that has
irrigated land and he is faced with not having enough water to ade-
quately irrigate all of it, then there is hardship. Cattle have to be sold.
It is a forced sale, to bring the livestock numbers into balance with
groduction, or the rancher is going to have to go out and buy feed.

o there are definitely economics involved on these periodic water
shortages that occur.

There is a potential in this area for much more irrigated land,
but on that potentially irrigable land, the delivery costs will be higher,
so it is a question of economics.

For an example, there is quite an area west of Polson. It is probabl
100-200 feet above the level of the lake, that could be irrigated,
but you would have to lift the water to it. With farm prices the way
they are, I don’t think that anybody wants to burden themselves
with those types of initial setup costs.

The Western Montana Stockman’s Association feels that we,
through our membership, are concerned parties in any legislation
that may be introduced in Congress, and we would like t,o%)e kept
informed on any recommendations and legislation that you may
consider.

We also take the position that the grant of title to a parcel of land
carries with it a right to a reasonable amount of available water.
Since the U.S. Government, in effect, granted title of all lands for
private ownership, then the Government should stand behind the
rights and privileges of all landowners—not a select few. The severe
economic burden of litigation, as well as the general harassment of
litigation, should not be placed upon a particular group of people
by any department of the U.S. Government.

It is not only the money that is involved in defending yourself in
litigation, but there is also the time involved. You have to spend time
with your attorney, you have to appear in court, and all these other
thinlgls. When you are doing that, you are not getting the work done
at all.

I believe that we are going to have to work this out. Our association
doesn’t feel that we should be burdened by this litigation, and we
would like to be kept informed, Senator, and we thank you for the
};ime that you have taken to hold these hearings trying to get the
acts.

Senator MELCHER. Is most of the membership of the Western
Montana Stockman’s Association in the Flathead drainage area?

Mr. Jarek1. Yes, sir, they are. Some of our membership is in
Missoula County and part of that county is within the drainage,
but we also have members in Flathead Lake and Sanders Counties.

Senator MELCHER. Flathead Lake, Sanders, and Missoula?

Mr. JAREKI. Yes, sir.

Senator MELCHER. Most of your membership, then, is in the
Flathead drainage?

Mr. Jarek1. Probably 95 percent is in the drainage.
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Senator MELcHER. In effect, all these water users in this drainage
area—that 95 percent—it is for agricultural purposes, whether they
irrigate or not? '

Mr. Jarek1. Yes. We have a féew members that have retired from
the business and they continue their membership just to stay in
touch with their former friends and neighbors.

Senator MEeLcHER. If 1 understand your testimony -correctly,
there are times, then, when the water supply is short?

Mr. JARERIL Yes; it is short for full season irrigation.

Senator MELcHER., For full season irrigation.

Mr. Jaregr All of the land that has water delivery capability.

Senator MELcHER. Give me some for instances. When you say full
season irrigation capability: How many cuttings of alfalfa would you
anticipate, for instance, in this area?

Mr. Jarekr. I would suspect that the average on irrigated land
here is two cuttings. Some operators do get three cuttings if the sea-
son is long enough, but when there is a shortage of water for later
irrigation, there may not be enough water to irrigate up a second
cutting.

Senatgr MercrER. That is surface water that you are speaking of,
is it not?

Mr. JareEk1. Most of the water is surface water from the mountains.

Senator MELcHER. Those people who are pumping and using
sprinklers would have it for a Fonger period of time, would they not?

Mr. JAREEL Yes.

Senator MELCHER. Even in a dry year?

Mr. Jarek:i Yes.

Senator MELcHER. What does & normal irrigation season mean in
general, in this area—irrigating in August into September?

Mr. Jarekl. I believe the water is shut off the first part of Sep-
tember. That is on the irrigation project. If you have a pump in a
creek, you can pump until i1t freezes, if you want. There is a lot of
land that is sprinkler-irrigated that isn’t necessarily getting water
from wells.

Senator MeLcHER. That are getting it out of the streams? Out of
an irrigation canal? Sure; that is true.

That is all of the questions I have, Chuck. Thank you very much
for presenting this testimony.

r. JAREKI. Thank you.

Senator MELcHER. Lloyd Ingraham?

Mr. IngraHAM, Thank you, Senator, for this opportunity to appear
before the Senate Select Committee on Indian Affairs.

STATEMENT OF LLOYD INGRAHAM, ATTORNEY

Mr, INeraHAM. This makes my second appearance, having ap-
peared before Senator Abourezk, from South Igakota, about a year
ago in Washington.

I would like to add my own comments after 1 first identify myself.
I am Lloyd Ingraham and I represent as counsel some 30 to 40 of the
present defendants who do live within the reservation boundaries
In this particular litigation.
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I have attended many national Indian water symposiums, including,
I might add, one hearing in April in which your very capable assist-
ant, Mr. Kimble, was present. I attended several of the hearings with
respect to the administration’s national wattr policy, one in Denver
and ont in Seattle, on behalf of local groups.

It has been said that there has been a lot of suspicion present in the
reservation area. Certainly, there has been. Certainly, 1 believe that
these suspicions are justified. I suppose my first suspicion as an at-
torney was aroused back in about 1973; when we first intercepted
proposed drafts of water regulations for Indian reservations. These
were drafted by the Bureau of Indian Affairs attorney-solicitor, Reid
Chambers, involving the very issues that we are involved in right
here now. This was back in 1973, on the Colville Reservation, where
Reid Chambers, being the head attorney of the Bureau of Indian
Affairs, proposed that—and this letter was addressed to the tribal
attorneys and the tribal chairman—they have published in the Federal
Register these particular regulations, so that upon becoming pub-
lished, and not too much protest then, of course, they would have the
force and effect of law, and were very needed, according to Mr.
Chambers. I might read the clause in there with respect to Mr.
Chambers’ reason that they have them. I will read the last paragraph,
and I am going to introduce this, because Mr. Chambers’ signature
is on this letter.

[Material submitted by Mr. Ingraham follows:]
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U. 8. Department of the ‘Tntarior
Office of the Solicitor
Washington, D.C. 20240

March 28, 1974
_ MEMORANDGM - . /.
TO: . Lo v
All Federally recognised JInc bes

Attorneys for the rec
All Area Directors

All Regular Solicitors ..
All Field Solicitorl"4

; afi. Tribes
g Phie,
w . =

FROM:

Associate Solicitor,: fndun Aq%n ,

SUBJECT:
Review and comment on a iot of ‘proposed draft
regulations for the Bureau of Indt.n Affairs involving
the administration and control of the use of vuter on
Indian reservations. M "

Attached are regulstions *p led by my office and by -
the Commissioner of Indian ALf - for administering the use
of reserved waters on all - Pe ,Indian reservations in
cooperation with the various Indien tribes. This approach
1s intended to sffectuate self«@stermination for the Tribes
to. the maximum extent pocuiblct

The purpose of the ri(nlitions 1s the recognition of -

Jurisdiction and authority. of -Tribes over their water
resources and assist thea in ing and in inforcing
Tribal water codes.whieh would be applicable to all persons
who use the ressrved watee wi the reservation and
persons within the ressrvation boundaries who use water

in conflict with the reserwsd water rights. The regula-
tions propose three (32 options for promulgating a Tridal
Water Code. The Tribal authority will be coordinated with
the authority.of the Depa¥tment of the Interlor according
to the method in which the Tribes select.

A model Indian water ¢ode for Indian reservations is
being prepared by the Tridbal attorneys for some of the
North West Tribes..” The firm of Ziontz, Pirtle, Morissett
and Ernstoff of Seattle, Washington 1s taking the lead.
The code has not yet dbeen finisHed but will wa understand
be made available to all when it Mas been completed.

L3
R
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I emphasize that the regulations are proposed and
have not been finally approved by the Department. These
regulations however are immediately necessary in connection
with two cases 1n Federal Distriet Court in the State of
Washington that will coma to trial soon. Accordingly, it
is urgent that we commence the public notice process in
the Federal Register. Pleass weview the proposed regulations
and Submit your comments thereom by April 15, 1974, .

s:.nemly yours,

Reid Peyton Chambers
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REGULATIONS FOR THE USE OF WATER ON INDIAN RESERVATIONS
DEPARTMENT OF THE INTERIOR

BUREAU OF INDIAN AFFAIRS

The following regulations are enacted pursuant to 25
U.5.C. 8 381 and 25 U,S.C. FI la, 2, and 9.

1,1 - Purposes

The purposes of these regulations are:

as To fulfill the federal trust respomnsibility to
provide a method to preserve and protect ia perpeteity
the vater resources reserved for the use and benefit of
the Indians; P

b. To recognize, provide for, and assist in the
exercise of the sovereign authority of Indian tribdbes
withia their reservations to govern the use of all

. vaters therein by Indians and noa-Iadians; and

e€e To provide for th..ptdltnt end future develop-
ment of Indian reservations including Indian Pueblos
through the use of their reserved vatex resources.

1.2

In prder more effectively to establish the means for
determining the measure and extent of reserved water
rights and to encourage the active participation of the
various Indian tribes in the mechanics of establishing
and protecting the measure and extent of reserved water
rights, the following principles are recognized:

a. Indian tribes havini a goveraing body which
has been recognized by the Department of the Interior
possess the authority to adopt, with the appreval of
the Secretary of the Interior, and enforce water codes
which will control and regulate the use of reserved
water; including use by non-~Indian persons and entities;

b. The trust responsibility of the United States
« requires the Secretary to take such administrative and
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legal steps as are necessary te protset Indianm vater
resources, and;

€. The United States holds legel title to the
wvater resources reserved for the Iandians solely as a
fiduciary for the exclusive use and denefit of the
Indian ovners of the equitable interest, :

2,1 - Definitioms

a. "Secretary" acans the Secratery of the Interior
e —
or his delegated representative
L, & v v on

[ Ao rdﬂi\'{‘."\d-
b. "Reserved waters ana \all ground and surface Tl
vaters naturally or artifically created excluding sea :ﬂb“5~
wvater, arising on, floving through, underlying, or 'Uhj
bordering Indian reservations and any vater rights ‘“4L4—i°
reserved off the reservation, including but not limited

to surface wvaters, springs, velle, lakes, reservoirs, or
poads, .

¢. - "Beneficial use”™ means any use of vater, con~
. aumptive or otherwise, whether for agriculture, domestic,
aunicipal, commercial, industrial, aeathetic, religious,
or recreational purposes, for the maintenance of adequate
strean flovs for fishery, environmental, or other
beneficial purposes on an Indian reservation, including
any lease thereof for use elsevhere for such perieds eof
time as may nov or hereafter be permitted by law.

d., "Just and equitable distribuation of reserved
wvaters™ means a method of alloecating the availablg
reserved vaters among those entitled thereto in such a
manner that all those similarly situated will be given an
equal opportunity to make beneficial use of the water,
the allocation being in such a manner as to alleviate
bhardship vhere possible..

e. A "vater code” shall mean ordinances, rulea,
and regulations adopted by the governing body of a
tribe which provide for regulation and control of the use
of reserved vaters among those entitled to the beneficial
use thereof in accordance with 4its comstitution, bylaws,
or other applicable laws,

53~-296 0 - 80 ~ 35
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£. A "use-by-use basis"™ shall mean that a separate
permit shall be issued for each separate use of wvater
which shall contain all pertineant imformation with
respect to that use. However projects such as irrigation
projects may file a simgle consolideted application
describing the exact land to be earved and/or each use
planned and the amount, period, and natsre thereof.

3,1 - Methods by which a ttgial vater gpde umay be

established

There are provided herein three altermative procedurés by
which tribal water codes may be enacted, provided’
however, any tribe may at any time revoke its selection-
as to the type of code it desires to adopt and enact one
of the other types, subject to outstanding permits. The
three types of codes which the Secretary may approve are
as follows: . .

a. Any tribe with a governing body which has been’
duly recognized by the Secretary may emact a water code,
subject to the approval of the Secretary, aand may, pur-
‘suant to such code, issue and enforce water use permits
without further approval by the Secretary. Guidelines
for exercise of this option are more particularly
described in Part 3.2, infra.

b. Any tribe having a governiang body which has been
duly recognized by the Secretary may enact a vater code
subject to the approval of the Secretary, and may issue
permits for the use of water which shall be submitted for
approval to the agency superintendent of the reservation
involved. If the applicant for a water permit has been
accorded procedural due process and if a reasonable basis
exists in fact and lawv for the issuance of the permit,
the superintendent of each reservation or ageancy shall
adopt and certify the permit. Said permit, as se agdopted
and certified, shall have full force and effeet as it
issued by the Secretary. Guidelines for exercise of )
this option are more particularly described in Parts
3.3 and 3.4, infra.

e. In those altuatioﬁ vhere there is no governing
body of the tribe, band, or Indian group recognized by
‘the Secretary or where the said governing body does not
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enact a vater code which will preserve and protect the
reserved wvaters of the tribe, band, or community, the
Secretary may promulgate a water code fer that reserva-
tion, by regulation, in cooperation with the tribe or,
1f there is no recognized tribal goveraiag body, in
cooperation with a majority of ite abers. Adoption
and enforcement of such a vater cede shall bde in
compliance with existing federal regwlistienp under 25
CFR Parts 1 and z lnd the Adrinistriative Prpcedure Act,

5 y.s.c. 8 501, seq. Provided, h.“"t, that any
tribe with a governing body duly re&s ¢d by the
Secretary may subseguently amand or y such code,

or substitute its own approved code, fef that of the
Secretary subject to outstanding permits. Cuidelines
for exercise of this option are mote plr!tculnrly
described in Part 3.5, infra.

d. The tribal governing body may at its discretion
call upon the fiecld offices establishe® im Part 111.13.
38 of the Department of the Interior Depertmental Manual
for an lndian affairs administrative lev judge to essist
the tribe in the conduct of any aduinistrative hearing
.with respect to applications fer wvate¥ permits under its
water code. The request shall be addréesfed te the Chief
Administrative Law Judge, Office of Nearings and Appeals,
U. S. Department of the Interior, 40X5 Wilson Boulevard,
Arlington, Virginia 22203, Upox racaipt of the request,
an Indian affairs administrative lav judge capable of
conducting administrative water Naerings shall be
assigned to hold hearings and isswe findings of fact and
conclusions of law to assist the tridbe in particular
hearings at the time and place selectsd by the tribe.
Such henrtngs shall be conducted pursuant to Part 111 DM
13.1 et seq., and Part 211 DM 13.7.

3,2 - Tribal Pronulration nnd Adminigtration of a water
code :

The governing body of an Indian tribe may adopt a water
code providing for the beneficial use of the reserved
vaters of its reservation. Such vater codes shall be
submitted to the Secretary for approval and after .
approved shall be published in the Federal Register.
Such codes may cover some or all of the following
general areas: \ ’
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a. A method for escablishing the amount, nature,
pericd, and place of use of reserved waters om a use-
by-use basis. That method shall be based upon the
principle of a just and equitable distridution of
reserved waters among those entitled to the use thereof

. and may include the order of tribal priorities on the
use of water within the reservation.

b. Such method shall irclude a uniform procedure
for the issuance of permits to regulate the wse of the
reserved wvaters, including a procedure vhereby permits
can be applied for and received for existing and
potential beneficial uses including storage and tyibes
and others who propose to make beneficial use of
reserved vaters may apply for and receive permits on a
use-by-use basis. The code shall contain procedures for
handling the drainage and salvage of waters to provide-
for the economic use thereof., It shall also provide for
enforcement of permits to the use of reserved vaters
including a procedure for the cancellation of permits in
the event of substantial violation of the conditions,

. €. A permit may state the amount and period of

use in terms of diversion and/or consumptive use, specify
by description the tract where the use is to occur, and
the nature of the use.

d. Permits may be issued for existing and
potential uses including storage. A time period shall
be set for exercise of each potential use upon which a
permit 1is issuad, A permit may be isauved for each
potential use established by reservation land and water
use inventories. Extensions of time for exercise of the
right acquired in such permit shall dbe given upon good
cause shown. .

e, All permitr shall be subject to such reasonable
conditions as the tribal governing body or its desigrated
agency shall determine .to be necessary to carry out the
purposes of the water code,

f. The diversion and use of water pursuant to the
issued permits will be supervigsed by an official appointed
by the tribal governing body and he shall be subject to
the supervision of the tribal council or the tribdal
#gency which issues the pei-iﬁ.
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g. Temporary use permits may be granted for limited
periods pending action upon application for a regular
water peroit. .

h. Provisions for determining wveter uses and
methods for measuring where practicabdle.

1. Changes in time, place, amd mature of use may
be permitted by approval of' the tribal governiag body
or its designated agency. Howvever, ewch changee shall
not be authorized where they vill adversely affect the
rights of other permit holders or other vater users
unless such richts are acquired or comdemned by tribal
or other legal authority or consent obtained froa the
affected party.

J. Notice of hearings on all applications for a
permit shall be given in a manner consistent with due
process of law. The states within vhich any place of
use of reserved waters under a permit may be located
shall be sent copies of each approved permit for their
records. . .

k. Al)l procedures shall permit any person who
claims a right to use reserved vaters'to present his
claim with any pertinent evidence in pupport thereof,
All issues will be heard by an administrative body duly
constituted by the tribe, which will render a decision
thereon within a reasonable time.

1. The tribal code may, with the approval of the
Secretary, be amended from time-to-time as the tribe
deens necessary subject to rights under existing permits.
It shall be subject to pertinent acts of Congress and
tribal ordinances and to binding judicial interpretations
of the Indians' reserved water right.

m. A complete.record of all applicaticns, actions
taken thereon, and permits issued shall be maintained
and shall be open for public inapection at the
reservation or at the agency responsible for that
reservation.

The tribe may seek ihe assistance of the United States
in the enforcenent of i'ts water code or permits, If
the tribe seeks such assistwnce, the Secretary or his
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designated representative shall rzeviev the actions of
the tribe to determine whether dwe process requirements
have been satisfied and that such determinetions have a
reasonable basis in law and that, 4f the tribal
determinations meet these standards, the Secretary
shall take all appropriate measurss to secure their
enforcement, idcluding requesting the Départment of
Justice to initiate appropriate legal asction.

3,3 - Approval of water pernpity

At the discretion of the governing body of a tribe that
hes an approved water code uader Part 3.1.a, any permit
issued may be submitted to the veservation superintendent
together with such other documents or material as are
pertinent to the permit or that the superintendent may
request to enable him properly to xeviev the peramit. The
superintendent, aiter review thereof, shall, within 30
- days, approve the permit 1f the tribal procedures comport
with duc process and the tribal determination has a B
reasonable basis in law and faet, Otherwise, the
superintendent may approve the p.r-tt on condition that
-modifications be made thereto, or disapprove it. If the
perait is approved with modifications or disapproved, the
superintendent shall retura the permit to the governing
body of the tribe or its - delegated agent together with a
statenent of the modificetions needed for approval or the
reasons for disapproval. When approvad by the superin-
tendent, the permit granted by the governing body of the
tribe or its delegated agency shall be a federal permit
and be enforced as if it had been issued by the Secretary.
Pafilure to act on the permit within 30 days of receipt
shall constitute approval.

4 -~ Joint ibal and Interfoxr Depaxtment Administration
of Tribal Water Codes

a. If the-tribe adopts the option set forth in
Part 3.1.b, the superintendent of the affected agency or
reservation is designated as the Secretarial represenca-
tive to cpoperate in the edministration and enforcement
of the ordinance. In those cases, provision shall be
wade in the code for submission of each of the permits
issued by the tribal administrative board in accordance
with Part 3.3 hereof. Thereupon the permit when approved
shall be a federal permit and shall constitute the
decision of the Secretary of the Iaterior.
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b. Cuidclines for the approval and publication in
the Federal Repister of the tribal water code are set
forth in Part 3.2 above.

3.5 ~ Secretarial water codes

a. If a tribe fails to emact am approved vater
code for its reservation and the Sgc¥etary deeas such a
code is necessary for the health and welfare of the
reservation, the Secretary ahall netify the tribe in
writing of such need and offer assiptance in the
preparation of an acceptable water eode. If such tribe
notifies the Secretary that it elects mot to enact a
water code or if the tribe does not respond within 60 days
from the date of the request, and the Secretary determines
that failure to enact a water ecode wowld jeopardize the
reserved vaters of the reservation, she Secretary nay
prepare and publish a water code fer such reservation.
The water code so prepared shall cover the areas set.
forth in Section 3.2 above. 1Ia suoch gode the Secretary
shall act on behalf of the tribe fs the issuance of
permits and the regulation of the reserved wveters of the
‘reservation, excepL as othervise provided in the code so
preparcd. The regulation of go.ntv.d wvaters shall be
based upon the principle of Just -n: equitable distri-
bution of the vater among those ot tled to the use
thor-ot.

b, VWhen said water code hl. bo.n completed, it shall
be subaitted to the governing body of the tribe of the
ressrvation for its reviov emd comment thereon and to
mske suggested revisions, folloving which the wvater
code shall be promulgated by publication in the Federal
Register and shall be enforced by the Secretary as to
the reservation cove-ed by Sueh code. The code may be
amended from time-to-time aubject to rights under
existing permits. VYFowever, amendments shall be made only
with approval of ‘the governing body of the tribe.

A,1 ~ Appeals

Vhere a tribe has utilized the provieions of Parts 3.3,
3.4, and 3.5 aa set forth in the preceding section, the
code shall provide that appeale froam the tribal adminis-
tretive board's decision and tha superintcndent's :
approval of the permit ehall be handled as provided in
Part 2 of Title 25 of the Code of Yederal Regulacions,
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NEW MOOK OF Gy 1,1976)
Vo mid the seaiishis iiatstion ks not
Mr. Nine Pipe’s niece, Frances Vanderburg MoClure. s ; on a2 In-depth stully of your water resource.” ,
imeinbers Lhat be used to to the Bittarroot velley os ' D, Komisseki suggested the tribe hire & forestry bydrolo. ©
sfirn as possible. He wouid , shif sasd, return with seversd [l g8 snd sonsider the pomibility of contracting forestry P.D -

ather Bittereoot Salish Lo work the farms and orchianeds that
repluced ihe berey fields and game trails when the velley wes

settled....not for the “money, but for the opportumity o - * |- Wil enahis the forest hydralogis Lo devie 8

visit theiwr native homes. i inchade power developrasat and rigation
There are many yarns about Mr. Nie Pipe’s sasty Sile. 38 - W Wetribution se well a2 a logging program.

the early 19th century, the indian Bureau fegas be semd L) o0 water would 5ot preclude a continwstion

young Indians off to boarding schools. Mr. Nine Fipe, slang
with Leo Barnaby and Sam Vincent, were sent 0 "
Chemawa, Oregon. The three bucame haeesic! :

lnhu.ﬁh(h-ﬂylu.lr.ﬂhm-uh & sbou

4 Mimowla radio station to play Toato in a Soesl Loas Montana Indies Youth Practicum is all showt.

ad Tooto eeries. He didn't Iike playing sscond Sddiete ¥ - Fribal Mommber stadents from sround Lhe remarve-

hn.-mun'nmmnnuuuuwu - o Bllings lnat week to participate in the six-day

. Nie Pipe was preceded in death by bis fiest wills, Culty, 5. & puinted

mu&mmm;mm—mm“ : "

“lhrzyy".mmkm. N Twweny of fadlan Affairs
was buaried May 7 in the Jocko Cometery at Astes. el .

ighous survices and s wake were held tiw evening balosw @ .

the 8t ignatius Community Cantar. m t Plante l' Trad
tinwed from Page 3) ’_m
Dr. Kontveski was the only ieam member be . Alunl-n,lu-u-lu-mun-m-
adical from the Umber orlented Simag $ gradustes from United Tribes Employment
;mmm;mumnu-ﬁdgd &-o-sl—e.mmm ¢ P

. aaid that the power value of water slaing
from the resssvation amounis (o about 311 550 500 g
yoor. Mo enid that this does not include the
being umd to power Kerr Dam at the foot of Flathead
Ha added that the water is worth an sdditionsl $1 445 008 -

““The energy crunch Ls here Lo stay,” be predicted., “and
tho-vhohnmmum"ﬂuu'l-nlnyln‘

oelling thelr product.”

The U of M hydrologist noted thet hia on the valme
of the ressrvation wmv-h-dmaum&hb“dﬁ.
Rainfall 0o the resrvation varies from 14 inches oa the ex-

Dasry! Dupuis, Polson Seool, Folson,
Uem west boundary Lo more then 39 laches ja the Mission m‘:’lu,mhﬂl.lm Qualifications for
g the peditien follews:

D. e
\h: & — ‘Ijuh_ L Mot have succomtul exparience working with slementary

sovondary age chiliieen 06 & classroom fescher.
:Mm’yhu“mh_thmd

u.:..ium-':uu.mm:‘
4. Be scquainted current juvenils codes. procedures.
TWO LADIES NFEDED to mll JOY, the custcon filied §. Wivt have suceonsful exparionce in working 00 & membes.of
bea wardrobe by Consvand Peformence. G your ows. a0 eduentional team.
bours - Conyllete toeining. ..hhmﬂ:nwk-ﬂ-l“.--

? ;‘.... m}g - T be hired 0 tbe existing minry schoduis phus mileags

. B Char-Koosts Tagelt

Compilete
lar passenger cary ... $125.00, .
Danny Tenas - SKYLINE DRIVE - Polesa,Moat.
Phone 883

-
1 3
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FULL MOON OF COURTSHIP Aprii 15,1974

wustoms. Volers aiso appre v 3 20 mill eier.en Ly
ochool Jevy of $25 315 bur turned down a b e !

l y . Iovy of 3¢ milis for $61 047 }
touan Couneilman Joe Khmwo ... District 22 viected Donas Walker to » i
] toem.
4 - 0a ... Charlotte Priddy was vlectad to a ihree
McDonald Resigns your barm b Sando Counes s morbar 3
. Jhomsn ... District 30 voters elected Suzie Hanwon
A Mook (o schooi board seets. They abo oo
Ronar. First terer ‘Iribat (enciman Jue MeDopatd, - of & memoure '0 use $104.627 in ,z,,, Mesases
R nan. kas rotitied the Sishal admunistration that be e elmontary schuol and 344368 for the high sehot
terads Lo rsiER mis conar sal. .
T 47 year old Renar High Senool trincipal en- " “Shiley View .. Ray Hick was eiscted 0 a three
platmed m w btter o irbal Council Chaweman Herold ost S oa mhd of trustres and » $2.400 levey
Mitchell, Jdr., that b ol would be in the besk intas

fiw dpetations of the ~chool was approved.

et of it Coun 1 the ~ctool and (s famity, If B give Y Sore School Vo n rict 33, cum-
up fus Counetl pasitior. Mclonald explained thet e - ¥ "m M:,, and ::n:..; l:ﬁmjm. R

wirld Jike tu sepnd  more Tane with his adminketastie 0 the board af trustres, Alo decided i
dutivt wilth the Righ school and neturn to schost this olsction was & $6.000 geovral fund expendi.
wmmer to work on a do torste jn cducation, - B upheep of the school.

MeDum-ld was {de anhv new counciiman efeciad in . AW ... Arlee volers elecied Gurdon Doney to Lhe
the Dec. 15, 1973, Tribal tounail Elections. He diapled wbealbesd. Volers okayed 561 350 for operation of
uunmh!nl Jtm Ely 254 vous to 123 : bemntry for the Righ whool

ScDonakd will mael with the ret of the Counell ki :w wes .l,.':,“;:,‘:a“:h .m..:.wy
10 discus the effectine date of hix resignation. | i to $3240 and $5.400 for the high

The Tritml Counil has the constitutionsl autheliey ¥ -‘_-“'&' '
appuint 3  succer Lo » vaenled Council wet. Hewese, .

In 1972, the Councit deexded to hod 8 special St Springs .. Volers reiuraed Ed MeMau (o 2

yase term (or the eslemeniary school board. Donald

oloetion
W fill the Artee Councal wat kfl sacant by the desth of
Hugh “Jumbo™ Greowr. f .

Illqllw to Start . 1 ':_.‘::T"‘: & three year torm and Arthur Argo
Into Pete Pierre Death

Hot Springs: Lhe investipalion inw the death of Tried
Memisee Pete Patre, Jr, will cuntinue iexi wesll when
v Sunder County Coran hury beyies a formal inquengs

The dwdy of the 47 year old ot Springs man was.
foumt March a mom at tw City Apertmeslis i
Mot spemps. Anthorities baelivve Pretee ot beo daad
1wer davs before he wus disensered.

Ao vording to Tribal Police Chief Lloyd Jeckmn, Piertg
was apparenth besten (o death, suffering sewee danings
o the head dxckwwn i har Tedml Lyw and Ovller
ierifi's (¢ficers and
L. dackwn aish there
A tw sispes s The appasrent slaviog

Inter-Tribal Policy
.. Board on Water Righis

The Confederated Tuben. along with six ather tribes in
Montans, heve sotilnd the Suste and uzher water users that
tivy Intend to take sirong 3ctien. [o protovct Lheir resarvation
Waber rights.

m a memorandiin trom e luter-Tribel Policy Soard, the
it placed “eon-niho) eotites" uit potice that “murests
wrts o diversions of sait water, do o

T s |1Puu|w pmn(rd it that the

tourts have conxisiently held thal Lhes and other Ind.

né sights appiy ol only 1o prewnt but alo 10 Biture wibal
and um.

Results of April 6
School Board Vote

Flectoms for sehool  bosrds in rewrrvation-ares
Aol districts weee held April 8. Al ot issue ia v -
A Bservation cammumities weee boad and mill levy pro-
gl A divmiet-by distriet Tundown an Lhe election e
s Catlows

St lgnkty .. Lake County Distriet 38 volors ele-

el 3f woubd file suit agains il'egal use of
Wit wnters and want further by mving “the governiment
. @8 W0 expecied o enjin any efTorts o divert any wid wa-
. o diidoh reiate pographically to Indisn reervations. The
PUONIRIGE o 1Be Lribes Might well seed Money Gnmqu [
Q%u viokations of its rights in (e cunnection.

vieg lichael Fdier 1o a thiee year tevm on the boerd of

Pate 2 Char-Kousts
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Seven Vie
For Seat
On Council

Nwen Arlee District tribal
winvers will be vying for the
wuncil sest Jeft vacant by the
wath of Hugh "'Jumbo’ Grenier
B an upcoming  special
Jection.

Filing with Triba) Secretary

., for the Jupe 24 race
were: Evelyn Grenier, the
widow of the deceased Coun-
cilman; Jos Wheeler, a former
gamewarden who is curvently
fighling the stete for the right to
sell untaxed cigarettes on the

Charlo,

Victor Mail snd lsasc Richard
Piorre.

Former Cwmclmen . T. o

*"Budd"* Moran had also filed for
the apot bt was feund ineligibie
by the ‘council KElections
this week due to &
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Mooa of The Camas — ¥ Velnme & Number $ m|~
Smokeshops Before High Court

County Appeals Smokes to Peos

Montana Supreme oot Dt

lsw wnidar e grammds that he Court has upheld a repossession
order in the controversial ease
wa mEmame frem state s ‘State Dot

Missoula—Jos  Whesler's
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TRIBAL COUNCIL MINUTES
“OR APRIL 15 MEETING

Hebd Aprit 15, 1975 Council Chambers
Valume 75 Numbar 13 Druxoa, Montana
Menbos Present Chairman, Hacold W, Mllchtll ..

Vice Chairman, E.W Morigeau. Robert McCres;, Jobin

; hlo. Tho, lnn(Bn head)

v, Patrick Lefthand and Sergeant

at Arms. Homer Courvilte

Members Absent: Juseph McDonald and ¥red Whitworth.

athend Reservation Water Invenluy The Tribal Cousledl
+ March 14, took actinn Lo have the BIA conduct thels

'uul phase
beper “ Thi L he

epare the is -uu.-o ou d oxund 10 the Tribee
:I.clm( the md!nd\ul the Ares Office making
the sslection. subject to mu by | The Thines
2. The T Id work out with Busssu officials the
apecifications for conducting the inven!
hired by the Buresu to do the renart wonld he enariflestte
directed to ru.linad«:opmduu. X
useful to the Tribes.

3. The Tribes would have cumpiete acem Lo those conduet-
m‘ the study at ail reasonabile times, and would be per-
mitted 1o comment critically on the' np-m at ali ‘IF
4 ‘I\n study would not contain

t course of sction might be lollo-ed nor mﬂ I3 —h
any :"l asmumptions or state any legal conclusions.
would

Mntion-by W‘I % the above conditlona which we
nlan—uwinthlulnmnd ing the Weter invem-
tovy, carried,

Ml‘h ution 4110- Authorising s Suil to Adjudicate Water

heress, mmndnwnﬂmw
sqen Uon are confused b; the ota oll.h-h“uw.

and
- best. { the Tribes to have
udication of their water mnu‘ﬁon- in Pedersl cowrt, -'

ts of the Tribes 1o all the waters on the

tion,
u...'..’:':f"""'l.':.'.’.m?""""“"‘ 4770, sscouded

Ho

(Mrs. Grace Beilen and Mr. Orvin ¥| with Couneil
nd aim»- B-mon Aof the Hl! u\ ol 1974. This

‘was developed Lo provide xubsidies ta of low

aing d'nlopmll to pick up the rental

u.n un r-um 801 meet. Further infurmation

given ta the Council st a Iam date. HGD is just now getting

wmforinution on the Sectini

Priftip Clairmont va o ...t.dmn. T.iben - Mr. Clalrmont i

suing the Tribe for damayes on hia lard nesr Turile Lake

homesites water faciiities Tony Rogers® Tribal Atsoraey,

asked the Council if they withed to have the BIA intervene

sult

on the .
Motion by Stinger 1 authorize the BIA Lo intervens o8
the svit ) irmont, srconded by Malatare, aarvied,
unanimous.
Rgsotution 4771 - Modification of Attorney’s Canteact

he General Services Attorneys' Contraet between
the unl.amud Tribes of the Flathvad Reservation, Mos-
tuna, and the law fi

excem of $10,000 without approval of the Tribes. snd

e Use of
n-mo—ua bedome concerned shout
‘rﬁ use of
.“ dﬂbymm'ﬁhh
&-IA Mw: for the sdministration
. hmmmmm
loderal aguacy to prepare l:l

28 the Fiathecd Indizn Resgreation and spproved ihe
of Ronteras Huaring Authorty

to mnl for pu-hmmnry losn sn amount not
10 exesd $20.00
Wisrsas, of the IOO umu of h(mllllg ,.pplnd for l.-) th
m in J-n
unt of ‘l‘ ‘w‘ﬁd

that's 1am
g 64 units of the logo'

Pplanning studies will be nqul n ovdu
to it the Pprogram, now,
Be Ived, the application of Lhe laenl A\llhulty Lo

Gowerament (or a 0 in Arounl
u -v"- d planniag in connection
Projects of not tu exceed approxi-

-td, [ d'dllnl units is heveb:
Molion-by Lefthand to ution 4773, seconded

by MoCres, cnrvied, -—f:::
Mesting Adjowraed §:15 P.M.

$3-296 0 - 80 - 36

May 15,1978 vmloouo:muﬂnnoor (Page 9)



121d February 12, 1978, Council Charbers, Divon, %entana.
volwne 75. lumber 4. Approved Mawch 14, 1975,

Chairman, !".:vold W. Mitchell, Jr.; Vice—Chairnan, E. w. rigran; Rubort
tare; 1Momas (Bearhead) SBwaney; Victor Sticjer; Frcd Whitworth; Sheras E.
and ard Sergeant at Arms, Homer Courville.

Joseph MoDonald N

Oxr - Land Sale - Mr. Orr has 40 acres that he would like Lo scll to the Zribes. He
¢ avking $600.00 per acre.
Mction by Fred Wiitworth to have the Economic Dewelopment Committee rcet with M. orr

and look the property over, seconded by Thomas B Pablo, carried, unanirous. (8 present.)

Richard Baecnen, Tribal Attorncy - mat with Council ®o discuss matters con(_ctnlnq
1. Colstrip Transaission Lines
2. Kexrr Dam
3. Buffalo Rapids
4. Water Code . '
5. Litigation .
N a. Personal Praperty’ ‘.l'-
b. Cigarottas .
c. Ragsdals Allotpent
4. Stasso Hunting case
6. Miszsion lands !
7. Liquor Qrdinance
8. Tax on Non-Trust Property
9. God Father's Palace

Kerr Dam ~ Montana Fowver ~ Hotion by Thomms (Bearhead) Swancy to instruct the Tribal
Attorney to draft a Resolution to secure the Xexxr Project for Tribal ox US Goy' t (m trust fo
take over, seconded by John E. Malatare, MM, unanimous. (9 present.) the Triba)

FPlathead Irrigation Project - Motion by John B. Malatars to draft a letter to the Flathe
Irrigation Project and inform ‘then that the irrigation scason is coming up and that the

Tribes axre going to lease the watershed to the Ixrigation Projcct, seconded by Robert
HcCrea, carried, unanimous. (9 present.)
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LpCemeeil g nirtes
oy 12, 1w
HROXS )

Y- Couktd, =
, by 13¢ Trital Council of the Coniederated Salish and Kootonal

Pl Yeac 1975 Tribal Budget is hereby ralified to provide

ital Tisestient into the Tribal Credit Enturprise to bo used in
Shoote v Lan Drogeam

oUW C

iun by Victor Stinjer to approve the lution 4725, o
, torricd, unminous. (Upresent.)

ded by John E.
At

L TARBION ) P2 .._gl Nurthuest In'Uam q -" n by Thomas (Bearhcad) Swancy
To dicoct th

bes delegates Lo the Nontana ibal Policy Board to have the

J Policy Board support the Affiliated Tribes of the W Indiang, concerning a request from
the conyressional delugates to support Tribal Mater Codss which Tcibes scek to administe:
their ovm water, secondod by Patrick Lefthand, caxyisd, unaninous. (9 present.)

Arlce Pow Wow - George Washington's 81 - % by Fred thitworth to grant permission
to hold a pow wow frum February 15 to 17 at the Ar. grounds, and that they comply to

the Tribes pow wow regulations and clean up the gieand afterwards, se::onded by John K.
ralatare, carried, unaniiscus. (9 presest. ) .

Meating adjourned.

Confederuted Salish & Kootenal Tribes
of the Flathead Rescrvation

Igm



5568

Tribal Council Meeting Minutes
August 24, 1973 .
2} GE TWd

ssc Aisistance Grants - Cont'd, - The Council has the opticr of using the money
»A5¢ O Program purposes.

. Thoras {Bearh=ad) Swaney to use the funds for program purposes and direct

‘e Ared Employmert Assistance Officer and -=quest that the Bureau of Indian

=¢5 1> be arovided In flscal yesr 1975, for the Home Purchase Assistence

¢d by Rohe -t ncCrn. carrled, unanimous. (9 present.)

ggosed Ordinence on Water Use = on by £, W. Morigeau to request the Attorneys to
dran~ an Orcinance yavesning the uu o all water on the Flathead Reservation, seconded
by Robert McCrea, rar-iec. unanimous. (9 present.)

Joe's Smoke Shu 5 - Marvin Ping, Attorney, snd Dorothy Wheeler Ciinkendeard and Shirley
Whesler met with Co.rci! tc discuss the problem of the Smoke ‘Shops.:now that Joseph
wheeler was killed in a mire accldent in Chlifornie.

Motion by Robe:r McCrea to transfer the laases on the land whers the smoks shops
are located to Dor~tny Wheeier Clinkenbeard and Issue her a permit to contlrue operstions
seconded by Fred Whirworth, carried, unenimous. (9 present.)

Motion by Robert ncCrea to authorize paymot of $362.00 for Harvln Ping's attorney
fees, seconded by James Ely, urrha. unenincus. 9 present)

Jelevigion Transiator - Big Arm - The Blacktal] TV Tax District requests to use Lot 2
Block 3 Big Am Villa Site as & TV Translator 1asstion to serve the Eimo Ares, Elmo Bay
and up to Dayton and part of Rollins,

Motion by Patrick iefthand to Issue the Blackes!l TV Tax District a lease for Lot
2 gtock 3, Big Arm Villa Site for $25.00 for a vea year permit, seconded by E. W, Moriges
carried, unanimous. (S present.)

Montana, own the touth half of Flpthead Lake pursusnt to sboriginal p, a5\
confirmed by the Treaty of Hell Gate, July 16, 1855, which Tresty guarantead to

them, their ownership in perpetuity, which cawmarghip has been racognized by the
Circuit Court of Appeals of the Ninth Circult in the case of Montans Power

Company v. Rochester, 127 F. 2d 189; end

WHEREAS, one James N. Nemeh, doing business as Jim's Marina, is In trespess upon
the lands underlying Flathead Leke and owned by the Confederated Tribes; and

WHEREAS, sald Namen has refused to remove his encroachments and continues In his
trespass; and

WHEREAS, the Confadersted Tribes, to protect thelr property rights, have flled a
lawsuit in the United States Distrlict Court for the District of Montana, Missouls
Olvision, Civii No. 2343, seeking removal of the encroschments and abuructions
placed upon Tribal lands by sald Namen;

NOW, THEREFORE, BE IT RESOLVED, that the Confederatad Salish and Kootenai Tribes
request the United States, through the Depsirtment of Justice, to exerclse Its
trustee functiors, in respect to the Confedsrated Tribes and join In the lawsuit
as 2 party plaintiff, sesking reaffimence O'leul ownership ss enuncisted in the
case of Moot Power .

Motion by E. W. Morigesu to npm mm 84502, seconded by Thomes E. Pablo,
carried, unanimous. (9 present.)
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MINUTES OF REEXENG '0f $i% YRIBAL COUNCIL OF THE
CUNFEDESATED SALISH AND lm TRIBES OF TME FLATHEAD FESIRVATION
« * - ' .
teld October 19, 1973, - Louncil Chambers, Dixom, Montana-

Volume 73. N\dﬂ !l,, (. - Approved

X

i MBERS K . ~ha?uesn, Havold U
Pabio; Thomas .i.arhead) Swapey; E. W

and Sergeant 3t Arms, liank Burland.
.

*J¥.; ¥ize-Chairman, Robert McCres; Thomas B.
g—- Ely; Patrick Lefthand; John K. Malatar

Quarcterly Triba' Coynciy 2 >
Motion by James E° e thie ¥ »oaubu 5, with correztions, sscondad by

Iriba] Council Neeting Minut
Motion by Thomas E Pablo to
seconded by John E Malatare, carrie

hn reed to Council for u»md.
lmutes of Oetobcr 10, with :orrut{on.

present.)

State Wager Study - Nancy Letfer
the progress thus tar They weuld f‘
Raservation vaters are concermed,, ‘_?y ! 3
8 tour will be taken throughout x" :“_“‘ ~3
conzarning the States water to t

requast that all should be £11

Motion by Petrick Lefthand L X

ribal Atzommey to set up & pro
Robert McCrpa, carried, mnlu'..“;

{ : with Council co"annlng the ltudy.nd
t the Tribes are planning ss far as the

_The State Tom --llcd out a questiosnsire
péint, this is very important and they
to them,

ic Development Committee comtact the
l'uhu with the Tribes, saconded by

e te voda mat vith Comcil mad requested {n
behnll ot the Polun Mhlctlc louuu AW eisl assistance to initiate a Jumtor
High Athletic Progres. 5 '

by James Ely to gragt” “0'-‘.
Roosters Club for the Junfor ligh ’Nl*t’
(& present.)

ha Sducstion funds to the Polsom Athlesic
by £. V. Norigeau, carried, unmsimous.

»

HA 9'

MIIAS Puhl(: Law 92-2%3 (8% ltu. %) “orhn the dl‘npo-luon of judgemants
enzered in favor of. the Confederdted Salioh sod Kootenal Tribes in Parsgreph 7 end
10, Docket 50233 of the U. 8. Gsurt *;Gm and

i At

WVHEREAS, suld Public Law requires thet amsh disposition shali be as authorised by °
the Trlb-l Governing Body dad MNVQ‘ by Secretsry of Interior, and

VHEREAS, by previous vesolutiews'sll ef t.h funds have been programmed by the Tribal
.Councii and approved by the hmt’r’ of lmtorior except $40,422 28 plus sccrued
toterest, and :

WHEREAS, & need exists from -uaog m v-n to Tribel Members and groups for

aducrlynn purposes, now, tharef: [ ‘-g_
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Mr. IneraEAM. This was under date of March 28, 1974. Those pro-
posed regulations, of course, acknowledged the U.S. Federal recogni-
tion of complete and entire ownership of all the waters flowing through,
arising on, or existing under the respsctive Indian reservations.

This, of course, concerned us greatly, because it provided for a
permit system whereby the nonmember could get an annual or a 5-year
permit if they paid the tribe for it. The permit would never attach to
the nonmember’s land.

I will present these to you as we go along. I would also like to
introduce to you a resolution, No. 47-70, by the tribal council of the
Confederated Salish and Kooteani Tribe under date of April 15, 1975,
with a vote of 8 to 4. The resolution requests and authorizes the United
States to initiate a lawsuit for the adjudication of the water rights
in all of the waters on, under, and flowing through the Flathead
Reservation.

Subsequent to that—and I have these documents that I will present
to you—we have letters from various departments of the tribe demand-
ing that fees for the use of water be given to the tribe. This includes a
motion by the tribal council to notify the irrigation district that they
would be expected to lease these waters.

Now, in 1974, and I recognize that I am late, but I think that this
is important to you, to have this information to understand some of
the feeling that is running here within the reservation boundaries
with respect to the 83 percent nonmember population.

In 1974, the city council of the city of Ronan, of which I am the
city attorney, received an application from the tribal housing au-
thority for water and sewer hookups under a subsidized program,
that we call a cooperation agreement.

At that point in time, it was necessary to enter into this cooperation
agreement, which the city council did, recognizing that these low
income people need to be subsidized. After granting the use of water
to the 10-unit housing project, it was determined that the water
pressure in our local water system was extremely low—low to a point
that it endangered our rate structure with the insurance underwriters.

The State as a whole is underwritten, and the rates are established
with respect to the type of fire protection and the hazards that the
insurance companies will have. One of the factors in this is the water
pressure.

The water pressure in our municipal water system, frankly, was
then and is now extremely low.

Upon determining this, we took our revenue-sharing money—95
percent of it—and authorized the drilling of a well on city-owned fee
patent land. Under appropriate and proper State law—what we
thought to be proper State lgw—we made application to the Board of
Natural Resources, State of Montana, for a permit to appropriate
water sufficient to service this well in order that we coulg pump it
into our municipal system. This was necessary in order to alleviate
the pressure loss that was going to be encountered as a result of the
tribal housing authority hooking into the city water system.

We no more than made this application than we received letters
from the tribal lawyers demanding that under no circumstances were
we to drill that well, that if we were to drill it that we had to make
arrangements with the tribal government to go into a contract with,
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a,ng pay lease money to, the tribe for the water that was owned by the
tribe.

‘gertainly, this raises suspicions with respect to the motives of the
tribe. i

At approximately the same time—and I am going to give you
written evidence of all this that I have in my files, as a part of my visit
with you—at about this same time, we received newspaper articles in
the tribal newspaper, relating to a survey that was made by Dr.
Konizeski at the university, wherein he told the tribe that the tribal
resources and their annual income could be implemented and increased
up to $13.5 million per year if they would only go out and charge for
the water use that they were entitled to under the Winters doctrine.

We have many other resolutions, we have many other items in the
tribal newspaper relating to these exclusive claims of exclusive owner-
ship of water lF))y the tribal members under the Winter doctrine.

Now, these have raised our suspicions, Senator.

We, of course, by this time are quite well organized in opposition
to these claims. I think you are quite familiar with the objections and
the protests that have come out of this area and other areas within
the State relative to the proposed regulations that were published in
the Federal Register of I\/Farch 17, 1977. :

I think you are also familiar, Senator, with the proposed legislation
that was introduced by Congressman Meeds back in 1977, relative to
an attempt to settle these very problems that we are talking about
now. Congressman Meeds’ bill, as you recall, provided for a 5-year
period within which the tribes could prove up and lay the claims to
these implied water rights, and at that time, State law would then
take over. .

We, here on this reservation, Senator, are awfully sensitive to the
State ownership. The latest expression of law, frankly, says that State
appropriations of water within the Flathead Indian Reservation are
invalid and of no force and effect. This was not held once, but it was
held twice, iny the case of Alexander v. United States in 1943 and in the
case of United States v. McIntyre, which was settled just some 3 or 4
months before that. That was the Ninth Circuit Court of Appeals in
San Francisco. I don’t have the citation, but it is a very familiar
citation on this reservation.

Getting to this particular problem, this pits the reservation water
user against—and I'm talking of the non-Indian—against those
claiming interests upstream off the reservation, who certainly are
subject to, or at least are entitled to, make a State appropriation of
water. Those appropriations have been held valid upstream, but not
within the reservation area.

Certainly, the only claim that we can make if the Ninth Circuit
Court is correct, is that we accede to those reserved rights of the
Indians that were approved and acquired in the 1855 treaty, unless
W:l ) ((lzan someway have our State appropriations of water declared
valid.

I submit to you further, that the present discussion today has

one to areas, ‘“well, is it right for the Winters doctrine to be employed
in this particular instance?”

I don’t think that the case goes to that. I think the case goes to
this: The litigation has been ﬁid in Federal court; however, if it is
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to be decided under State court, these Winters right doctrine claims
are going to have to be decided in Federal court anyhow before the
State court can adjudicate the water interests of the people in this
Flathead basin, or any other basin. The point being, that the tribes
themselves, frankly, are not in favor, as I can see it, of these suits,
because that necessitates the quantifying of their water rights, which
they are not prepared to do.

Their claim—according to all the Indian authorities—is that the
have a water right, not only to the present water uses, but to a
future water uses. So if someone decided to come in and put in an
atomic energy generating plant within this reservation area, and it
took every damned drop of water that we’ve got on this reservation in
order for the tribe to sell this water to that atomic energy plant, then
all the rest of us would go without water.

As a consequence, we would need quantification. We don’t object
to the quantification suit, at least, as I see it. Our problem is the dupli-
cation of adjudication. If we adjudicate it in the Federal court, we
are going to be left at the wayside over in the State court. The State
court saying that we must ma)l'(e the filing of our claims by January 1,
1982. We aren’t even going to get through the first level of the Federal
courts in order to know whether we have a claim to file with the
State courts by January 1, 1982.

These are some of the problems. I thank you for your attention. I
realize the hour is getting late. I would like to answer any questions,
and I think I can answer a lot of the questions that are proposed by

ou.
v Senator MELcHER. You mentioned that when the city of Ronan
drilled a well, they were challenged by the tribe?

Mr., INgraHAM. By the tribal attorneys who wrote it, and the
council on behalf of the State tribes; yes. _

Senator MELCHER. It is general procedure that attorneys repre-
sent clients. Was there some reason you say it was challenged by the
attorneys or challenged by the tribe‘?,

Mr. INéRAHAM. The documentation that I have is a letter from the
tribal attorneys who say that they represent the tribe, who make the
demand upon the city. :

Senator MELCHER. Is there any reason to think they weren’t
representing the tribe?

r. INgrAHAM. If they weren’t, then they subsequently have.

Senator MELcHER. What happened here?

Mr. IngrarAM. The city of Il)lona,n was building a well and

Senator MELcHER. Is this the well that was described by Mr. Eve
this morning?

Mr. IneraEAM. Unfortunately, the well we drilled was a silter. We
drilled 400 and some odd feet and spent some $45,000-$50,000 of our
very dear revenue-sharing money to drill it. The darned thing won’t
clear up. It has silt and sand in 1t.

Senator MELcHER. This is another well from what Mr. Eve de-
scribed this morning?

Mr. INGRAHAM. Yes, sir.

Senator MELCHER. What year are you talking about?

Mr. INgraHAM. We commenced drilling that well in 1974, and we
have been ‘‘dinging” with it ever since. We did subsequently decide, as
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I said, after much searching to proceed under State law, hoping that
we could get assistance from the State in the appropriation. We
finally got an appropriation from the State under the State laws
stating that we did have this right subject, however, to all existing
reserved rights of the Confederated Salish and Kootenai Tribe.

Senator MELCHER. Was the well completed? The well was com-
pletely drilled?

Mr. INeraHAM. Yes.

Senator MELCHER. But the water was no good?

Mr. IneraHAM. That is correct. We couldn’t feed it into our
system, Senator.

Senator MELCHER. So it is not being used?

Mr. INaraHAM. No; it is not being used at this time.

Senator MELCHER. The challenge that you got from the tribe did
not result in a lawsuit or any further proceedings other than the chal-
lenge of the letter that you got from the tribal attorneys?

Mr. IngrAHAM. No; we have not had any suit filed at all.

Senator MELCHER. Is there any difference between this well that
you are talking about and the well that Councilman Eve testified
about this morning—that is being used as part of the water supply for
the city of Ronan?

Mr. INerAHAM. None; except the procedure that we followed in
securing our State appropriation. .

Senator MELcHER. The well that he testified to: Would it be used
as part of the water supply of the city of Ronan, or what standing
does it have in terms of recognition?

Mr. INneraAHAM. The same sort of standing. We don’t know who
owns the water right, whether the city has the other water right or

Senator MELcHER. Has the city filed with the State of Montana?

Mr. INgrAHAM. Yes.

Senator MELCHER. On that particular well?

Mr. INgrRAHAM. Yes, sir; however, we must still go by the mandates
of the Federal courts. The last expression was that appropriations of
this nature are of no force and effect and invalid on the Flathead
Indian Reservation.

Senator MELCHER. The city of Ronan at this time is not named as
a defendant?

Mr. IngraHAM. Noj; it is not. As a matter of fact, Senator, I repre-
sent somewhere between 30 and 40 of the defendants. I think they
constitute probably 90 percent of those defendants that have been
served that may be within the confines of the reservation area. My
defendants do live, with the exception of two within the reservation
boundaries—two of them do live off the reservation

Senator MELCHER. You have cited some cases, which I believe you
identified as about 1974-75, that you tied to the Winters doctrine,
that you think are comparable to the well that the city of Ronan is
currently using in their water supply. Is that your testimony?

Mr. INgraHAM. ’'m sorry, I don’t quite follow you.

Senator MELCHER. You have cited a couple of cases in Federal court
that seem to indicate to you that the subsurface water, similar to the
subsurface water that the city of Ronan is now using through their
well, would be subject to tribal ownership?
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Mr. IngraAHAM. Yes, sir, the cases I haven’t cited, but the Cappeart
case that you cited earlier, which involved the implied F ederaf)right
of the water reserved in the Salton Sea area, certainly, these can be
apglicable to our position on this subsurface water.

enator MELCHER. Well, we are not so sure of that, and I just want
to tell you that. We are not so sure of that because I think there is a
question of how much water is available. I don’t believe the Winters
doctrine is open ended. Maybe some tribes think it is open ended and
maybe some individual Indians think it is open ended, and maybe you
think it is open ended, but I don’t think it is open ended.

Mr. IngrAHAM. I would agree with you, but——

Senator MELcHER. Well, you are indicating that, and I want to
straighten that out here in your testimony. You are indicating that
the Federal courts have found that the Winters doctrine is open ended
as regards subsurface water. I don’t believe that is true.

Mr. IneraHAM. I would hope you are correct, however, I think
that Judge Smith in the Texas Co. case over on the Blackfeet Reserva-
tion with which you are probably familiar with

Senator MELCHER. No, sir; the last thing you are going to get me
to do is talk about cases that I have never geard of. At any rate, this
case, which I believe is much broader than Indian water rights, and
much broader than the Winters doctrine, might get into the ve
point you are talking about. I don’t know, but% don’t believe there 1s
any reason to say that all subsurface water on an Indian reservation
belongs to the tribe. I know I have heard it often enough, but I don’t
believe that has been established at all.

Mr. IngraHAM. Senator, I hope you are right, but what I am doin
is to cite those instances to show you where that claim is specific.
think what the Winters doctrine said is, there is

Senator MELcuER. I think what the Winters doctrine said is: There
is enough water available to Indian tribes on the reservation for the
purposes for which the reservation was created——

r. INaraHAM. The Winters doctrine, without expansion, only
limited that water to the allottees, not to & tribal entity.

Senator MELcHER. I don’t think that is true. I think maybe it was
to the tribal entity first, and there was another act of Congress,
about the same time, that identified the Indian allottees, I think it is
unfair to leave the impression that the Winters doctrine should be
interpreted as guaranteeing all of the water on the reservation to an
Indian tribe. I think that is absolutely unfair, to leave that impression,
and particularly where it involves subsurface water.

Mr. INgraHAM. Certainly, that was the only impression and the
only interpretation we could get out of the Department of the Inte-
rior’s proposed regulations, had they become law and had you and the
other congressional delegates in this State and other States not in-
" terceded in that.

Senator MELcHER. I think it is one thing to be talking about the
tribes in really arid country where water is very limited. Of course,
the intent of Congress was to allow those tribes to have a sufficient
amount of water. In some instances, that may have been all the
water that was available. But I don’t believe it is fair to leave the
impression that somehow the Winters doctrine just guarantees that
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all water flowing under, or on top, or going through an Indian reserva-
tion, it has been decided that that is Indian water. If that were the
case, it wouldn’t be lodging a case on behalf of the tribe, it would just
cite the previous case that said that, and that would be the end of it.

The water questions are tough enough without complicating them.
I am not saying that you necessarily do, but as I sat here and histened
to your testimony, it could be interpreted that the decisions of those
cases that you cited would say to the people of Ronan that their well
that supplies part of the water for their city would, if it were litigated,
be declared tribal water. I don’t think that is the case at all, based on
the Winters doctrine and the subsequent cases. I don’t believe it
would turn out that way, either.

Mr. InéraHAM. That would be the reason we are in court, how-
ever, is for that decision.

Senator MeLcHER. I think it is fair to say that we are in court
because the Justice Department wants adjudication of the water in
these drainages for Indian tribes and for Federal agencies to have a
reservation, and that is a pretty broad reason to be in court.

Mr. INeRAHAM. I feel you are correct.

Senator MELCHER. It 1s much beyond the Winters doctrine—way
beyond the Winters doctrine.

r. INgraAHAM. I think that the conceptual point has been very
relevant in some of the areas.

Senator MELcHER. Were you here this morning?

Mr. InerABAM. Yes; I was.

Senator MELCHER. You have given an for instance where you say
the Atomic Energy Commission—you used the term, the Atomic
Energy Commission—I guess we have already abolished that, but
maybe you used some other term—but they want the water and need
the water for certain industrial use?

Mr. INGRAHAM. Yes.

Senator MELcHER. And they get it from the tribes. Well, I think
it is pretty clear that the Justice Department used this suit as broader
than that. They don’t believe that the Federal agencies necessarily
have to go through any Indian tribe to get water. They think there is
a Federal reservation of water, and they want to adjudicate it out. It
has nothing to do with Indians. It is just Federal.

Mr. INGRAHAM. In the pleadings—if you will look at your pleadings
about paragraph 7 or 8—you will find that they admit that their
claims are inferior to the tribal water claims, that 1s, the claim on the
irrigation waters

Senator MELCHER. That doesn’t stop the line of thinking that has
been reflected in the Winters doctrine that the tribe will need a reason-
able amount of water to satisfy their needs, and where there is a lot
of water, to claim the rest of it for Federal agencies, based on & very
prior right. :

Mr. IngraAHAM. I would agree with that.

Senator MELCHER. It is that line of thinking that will be unfolded
and developed in court if that theory of the Justice Department is the
dominant one in developing their case. I am not saying that that will
be their dominant theory, because they have different individuals in
there, all jockeying for the position to establish who calls the shots,
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who quarterbacks these cases, but it is certainly identified in their
testimony as a distinct Possibility. As the Interior Department’s attor-
neys said, that is just “speculation.”

r. IN6GRAHAM. My observation of the claims of the Interior De-
partment’s attorneys is strictly this—I am talking about the Bureau
of Indian Affairs attorneys—they think that the tribes strictly own
outright, under immemorial rights, all waters flowing through, arising
on, or existing under Indian reservations.

Senator MELCHER. No; they had better not be thinking that. They
don’t testify that. That is a claim that is made by some individuals,
but it is not the testimony of the solicitors of the Interior Department.

Mr. INgraHAM. But the solicitors of the Bureau of Indian
Affairs——

Mr. KmvBLE. Lloyd, we have gone over this many, many times
before. The Winters doctrine, of course, has been refined to reflect
these general principles that that amount of water which has been
reserved under the Winters doctrine, of course, is reserved for the
tribe, for uses—we won’t get into the uses——

Mr. INngranAM. I think 1t is important to get into the uses, because
it is present or future uses, and then we have problems if you consider
the future uses. I don’t mean to be argumentative, but we have ta
define our terms or we can’t even discuss it.

Senator MeLcHER. One nice thing about being chairman, you cen
have the first word and the last word and in between, if you want. But
the feeling that the committee has, as near as I can determine at this
time—ang I do not want to infer that this will be the finding, the last
word of all the committee members—but the feeling that we have so
far developed of the committee that has addressed this question is
that the Winters doctrine—and I will use the term as refined—provides
necessary water for Indian tribes on their reservation, as being the
intent of Congress when the reservations were created.

It is sometimes confusing, because sometimes you are talking about
reservations of land and then about reservations of water. I don’t
think there is much question that the original case that was de-
cided here in Montana—the Winters case—dealt entirely with the
necessary water that the tribe would need on its reservation both in
the present and in the future for domestic uses, for agricultural uses,
and what has later sometimes been identified as for purposes of
civilization.

"~ Justice agrees that perhaps that does mean some industrial water.
Some industrial water was always recognized, as has been pointed out
by a witness or two in our hearings earlier—because, after all, isn’t a
bﬂa.cksmith’s shop some type of industry—and of course, that is
correct.

The point is that quentification of that reservation—and now I am
talking about reservation of water—of water has to be, if we are
following the Winters doctrine, what would be reasonably needed by
an Indian tribe for all of those purposes.

I don’t believe it is fair, in my judgment, at least; that neither Jus-
tice nor Interior is claiming that all of the water arising on, flowing
under or flowing through, or adjacent to an Indian reservation is
reserved for Indians. I don’t think they are saying that.
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Mr. INeraHAM. As I stated earlier, I feel that the quantification is
tremendous. I question the manner in which it was brought out.

Senator MELCHER. I was interested in the point you made that you
felt a case was necessary for quantification.

Mr. IngraHAM. I might add this, Senator. They don’t trust the
State courts, and certamnly, this is a Federal matter, and the final
arbiter is always the Federal U.S. Supreme Court that is entitled to,
and will review any State court decision upon appeal.

Senator MELcHER. Certainly.

Mr. INeraHAM. And it is going to go up on appeal.

Senator MELcuER. The thing that gets me about adjudication,
whether it is State or Federal, if there isn’t a process for bringing it to
a conclusion, it can go on forever. That does place a cloud on the title,
EOt (]iust on the water, but the title to the land, and it is an unnecessary

urden.

Mr. IngrAHAM. In our area, it defers all sorts of development. For
instance, an example right now—I have clients who want to drill wells
and go into irrigation development systems for raising very important
food products, but do you think they are going to invest a dime as long
as this thing is in litigation? It screws the development of things.

Senator MELCHER. But adjudication in either State or Federal
court, unless it is prepared, is a long drawn-out procedure. You seem
to be pretty confident that the procedure has worked out pretty well
in State court. I am interested in that, but we haven’t ha£ adjudica-
tion here that has flowed quickly and smoothly through our State
courts yet.

Mr. IneraHAM. This is one of my tremendous problems and I
don’t think I made quite that point. Let’s say that you are successful
in influencing and persuading Justice that they should dismiss this
case and let 1t go through State court. It has to go through the State
court, because the State law, SB-76 is self-executing. It has to go to
court. Ok, when we get into State court, how do we avoid the further
aﬁ(}judication that we are talking about now with respect to the

wnters doctrine? It is going to be decided there, it is going to be adju-
dicated under that self-executing provision of Senate Eill 76. Wouldn't
you agree with that?

Senator MELCHER. I don’t know. I know I am not going to try to
make that legal judgment at all.

All right, thank you very much, Lloyd.

Mr. INneraHAM. Thank you for the opportunity, sir.

Senator MELCHER. This concludes our hearing. We have heard all
the witnesses. The hearing record will remain open for at least 20
days to accept testimony.

%he committee is adjourned.

[Whereupon, at 4:20 p.m., the committee adjourned.)

[The following material was submitted for inclusion in the record.]
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August 9, 1979

John Melcher
1016 Federal Bldg
Billings, Momt, 59101

Dear Sirs

We will be unable to attend the water hearing in Ronan 31 of August as we
are school bus drivers and school will be in session then.

Rowever, we are interested in protecting our water rights. We own a very
small fars 50 acres and we depend on our well water for irrigating our hay
crop for our sheep.

We are not financially able to pay legal fee costs for this lawsuit.
Seems to us we are paying for both sides of this case.

. T4
Montana better fight to save our water or the people down south will gc‘t‘
it all. We think Montana should pay for the expense of this lawsuit.

Sincerely,

Q N o hphtnr K

o1 lorence Borgen
2965 LaSalle Road
Columbia Falls, Mt., 59912
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Kugust 10, 1979
Kugusta, Montana 59410

John Melcher

U.S. Senste

1016 Federal Bldg.
Billings, Montans 59101

Re: Notice of Public Hearihgs on Water Suit
’ uly i,

Dear Senator Melcher:

Pnclosed please find copies of Notice of Wster Rights in
Pondera and Too]_.e Counties owned by Orcutt Ranch Co. and ¥, H.
Orcutt, Augusta, Montana,

These water rights consist of runw-off water only from
Yeast Powder Flat Coulee(Pondera Co.) and Wilson Coulee(Toole Co.).

The amount of water we retsin in our reservoirs is a very

small percentage of the total runmwoff which occurs in wet yesrs

only.

Sincerely,

E. H. Orcutt

RHOrmo & /V &/b‘«#_

Bncl.: 2
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PHOTOCOPTED WROM ABSTRACT PREPARED PCR E. H. Orcutt, 'Autzustl, Montana 59410

B. C, Jones, Notice of Water Right

-to~- 5 1909 at 9:00 A.M.
Recorded in Book "8* of Water
The Publiec. Rights, Pape 149, Chouteau County

Records, transcribed to Book "B"

of Water Rights, Page 448, Hill

County Records, and transcribed to

‘|Book ®A* of Hater Rights, Pace 399,
Toole County Records. :

That I have avopropriated 25 cubic feet per second of time of ;
the waters of Wilson Coulee and its tributaries in the County of
Chouteau and State of Montana, for useful and beneficial purposes. !

That the ourpose for which the water is claimed is for irrigat-
lon, stock and domestic purvoses, and especially for irrigating land
in Section 34, Twp. 29, N. R. 1 E., and Section 2 & 3, T. 28, N. R.
1 E., M, M., which 1s the vlace of intended use.

That said waters are diverted from said stream by means of a
Reservoir and ditch tappins said stream upon its both banks at a
point thereon situate in S}, Sec. 33, T. 29, N, R, 1 E, M, M., and
running thence in a socutherly direction to and upon the above des-
cribed land.

That said appropriation 1s mede upon, the 2nd., day of Jan. 1909,

E. C. Jones, |

Verified, subscrived and sworn to by E, C. Jones, before me
this 4th., day of Jan. 1909, i

John #. Shields, H
Notary Public in and for Teton
(Senl). County, lMontana,

United States,

Docnurent ilo. 11°C2,

-to- Dated Aug, 25, 1613.
Plled Dec. 1, 1913 at 9:15 A...

#il1iam Jesley ‘iller, Recorded in Bock *3" ot Deeds,
- Page 292, 111 Cocunty Reccrds, and
transcrited to Book *D" of Deeds,
Page 490, Toole County Records.

Grants, nursusnt to tre Act of Congress of lMay 20, 1862, "To
3ecure Homesteads to Actual Settlers on the Public Domain' and the
acts suorlemental thereto, the SiSE}, Sec. 33, Twp. 29, N., and the
Lots 1-2-3-4-, SiNWL, Sec. 4, Twp, 28, N, Renge 1 Bast, £, K., con-
tainineg 310.07 acrea.

Woodrow Wilson, President.

By M, P. LeRoy, Secretary.

L. 9. C. Lamar, Recorder of the
(Seal). General Land Office.

53-296 0 - 80 - 37
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PHOTOCOPIED WROM ASSTRACT PREPARFD FOR E. H. Orcutt, Auguste, Houtana 59410

o0a
3 Boverly R. Fowler - |NOTICE WATER RIGRT
To Dated Nov. 23, 1899
The Public: Filed Jan. 18, 1900 at 2:10 P. M.

Recorded Book 2 W. R. page 574.

Hereby declare and give notice to all persons concerned that I have appropriated
26 cubic feet of waters of Yeast Powder flat coulee in county of Choteau and State
of lontana, for useful and beneficial purposes.

And I do further declare as follows:

First: That I do hereby claim 26 cubic feet of waters of said Yeast Powder flat
coules according to standard msasurement of water prescribed by House Bill No, 29
Session Laws, Sixth Legislative Assembly, of Xontana.

Second: That purpose for which water is claimed is for stock watering purposea
on & place described as follows: SiNZi, NASEL Sec. 4, Twp. 28 N., Rpe. 1 E, P. M. M.
which 1s place of intended use.

Third: That said waters are diverted from said stream by msans of a dam that size
of said dam is ten feet high

Fourth: That said appropriation was made upon 20 day of November, 189-

Pifth: That name of appropriator of said water is Beverly R. Fowler

And I do hereby further e¢laim right to change place of diversion of said water at
any time, and to extend ditches, flumes, piles, aqueducts, by which said diversion 1is
made fron tims to time to any place other than wherefirst used, and to use waters for
other useful and beneficlial purposes, than that for which it was first appropriated.

And I also claim all rights of way for ditches, flumes, aqueducts and reservoirs,
dikes and camls, over and across lands through which sams are constructed, and right
to enlarge and alter sams from time to time; and also all rights, easements, privileges
and appurtenances thereunto belonging or granted under and by virtue of all laws, both
State and National.

Together with all and singular, hereditaments and appurt.enancu thereunto belong-
ing or to accrue to the sams.

Beverley R. Fouler

Verification by Beverley R. Fowler

Subscribed and swormn to Nov. 23, 1899 before Sterling lMcDonald, Clerk District
Court in and for Teton County, Mont. (Court Seal).

o0o
L Deveraly R. Fowler, WARRANTY DEED. Doc.Fo. 1731.
husband of party of Dated March 22, 1913
second part Filed July 26, 1919 at 4:35 P, M.
To Recorded Book 1 Deeds, page 221
Louise C. Fouler Consideration $1,00

Grant, bargain, sell, convey, warrant and confirm NASEX, SINE} Sec. 4, Twp. 28
N., R. 1 E, First P. ¥, of Mont containing 160 acres, more or less,
Together with all t s, heredd ts and appurtenances thereto belonging.

Beveraly R. Fowler

Acknouledged Sarch 22, 1913 by Beversly R. Fowler, before B. P. KcMair, Notary
Public for State of Mont. residing at Great Falle., (Notarial seal affixed), Commde—
sion expires July 8, 191i.

000
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CASPER PETERS LA LN
8 80UTH MAIN T
CONRAD MT 59425

‘ 8241 (1/78)

4e0124688237 08/25/79 1C8 IPMMTIZ CSP wWSMB
4062783995 MGM TOMT CONRAD MT 1319 08=-25 1109A E£87

SENATOR JOMN MELCHER AUG 2¢ 1979
US BENATE
WASHINGTON DC 20510

DEAR S8IR:

IN REGARDS TO THE WATER RIGHTS OF THE AMERICAN PEOPLE VERSUS THE
AMERJCAN INDIANS AND THE INDIANS CLAIMING ALL THE WATER RIGHTS ON
TMIS CONTINENT BECAUSE THEY WERE SUPPOSEDLY THE FIRST PEQPLE HERE,
THESE CLAIMS ARE A3 FAR FETCHED A8 I8 THE FACT THAT THERE 18 A POT OF
GOLD AT THE END OF EVERY RAINBOW, IT I8 A PROVEN FACT THAT THE MAYAS
AND AZTECS OF 30UTH AND CENTRAL AMERICA WERE ON THE NORTM AMERICAN
CONTINENT SINCE CENTURIES BEFORE THE RED MAN AND THAT THE RED MAN I8
OF AN ASTATIC OESCENT ALTHOUGH SOME OF THE FEATURES MAVE CMANGED,
THIS I8 DUE TO THE DIFFERENT ENVIRONMENTAL FACTORS AND INTERMARRIAGES
BETWEEN THE AZTECS OR ASIATIC NATIONAL GRDUPS THEMSELVES, THE MAYAS
AND AZTECS CAN BE COMPARED TO THE ROMANS, GREEKS AND EGYPTIANS, THESE
PEOPLE POSSESSED A HIGHLY CIVILIZED CULTURE, MANY QF THE ARTIFACTS OF
THESE PEOPLE HAVE BEEN FOUND ON UPWARD FROM SOUTH AND CENTRAL AMERICA
UP THROUGM NORTM AMERICA, ACCORDING TO THE MAPS THESE PEQPLE wWOULD
HAVE COME UP ALONG THE ROCKY MOUNTAIN STRAIT THROUGH MONTANA
PROCEEDING EASTWARD ALONG THE MARIAS RIVER AND ONWARD TO THE ATLANTIC
OCEAN, THE KNOWLEDGE THAT MAS BEEN GAINED FROM THE ARTIFACTS FOUND OF
THE MAYAS AND AZTECS SUGGEST THAT THESE PEOPLE WAD A MORE SUPERIOR
KNOWLEDGE IN MANY wAYS TMEN WE HAVE AT THE PRESENT TIME, THE
ARTIFACTS OF THE RED MAN OR AMERJCAN INDIAN OF ASIATIC DESCENT HAVE
NO SIMILARITIES WMATSOEVER TO THE ARTIFACTS OF TME MAYAS AND AZTECS,
IT 18 ALSO A SIGNIFICANT FACT THAT THERE WAS HUMAN LIFE ON THE NORTH
AMERICAN CONTINENT SOME 30,000 YEARS AGO JUST A8 WE KNOW NDW THAT AT
ONE TIME ELEPHANTS AND CAMELS ONCE ROAMED THIS CONTINENT, THE MAYA
AND AZTECS ARTIFACTS ARE PROVEN TO BE MUCH OLDER THAN ANY OTHER
ARTIFACTS OF THE AMERICAN INDIAN OF ASIATIC DESCENT 8D IT BECOMES A
PROVEN FACT THAT THE RED MAN WAS NOT HERE FIRST, THIS INDIAN
AGITATION BEGAN IN WASHINGTON, D,C, BY THE DEPARTMENT OF INTERIOR
THEN GOING TMROUGH THE BUREAU OF INDIAN AFFAIRS LEAVING THE INDJANS
70 THE FALSE IMPRESSION THAT THEY HAD A RJGHT TO ALL THE WATER ON
THIS CONTINENT AND THAT THEY COULD GET SOMETHING FOR NOTHING BECAUSE
TMEY WERE SUPPOSEDLY THE FIRST PEOPLE HERE, BUT WHEN ALL THIS I8 OVER
THE INDIANS AND EVERY AMERICAN WILL REALIZE THAT THEY HAVE BEEN MADE
A BUREAUCRATIC SCAPEGOAT, ONCE TME BUREAUGRATICS GET THE RIGHTS TO
THE INDIANS IT WILL THEN BE CONSIDERED GOVERNMENT PROPERTY AND THE
BUREAUCRATS CAN USE IT TO ANY ADVANTAGE THEY MAY CHOOSE AND ALL TME
PEQOPLE WHO USE WATER WILL BE TAXED OR MAVE TD PAY A REVENUE, THE
WATER ON ANYONES LAND WILL BE STRICTLY LIMITED AND THE PEOPLE wWMO OWN
THE LAND WILL SE PAYING THE SAME AMOUNT OF TAXES IF NOT MORE, THIS

|
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RIDICULOUS STATEMENT THAT ALL THE WATER COMES OFF OF RESERVATION LAND
SIMPLY BEARS QUT THE LACK OF INTELLIGENCE OF SQME OF THE APPOINTED
AND ELECTED OFFICIALS OF THIS NATION IN WASHINGTON, D,C, IT I8 JusT
ANQTHER WAY QF STEALING MORE QOF THE RIGHTS OF THE AMERICAN PEOPLE AND
MAKING WASHINGTON, D,C, A BUREAUCRATIC DICTATORSHIP, THE AMERICAN
PEOPLE ARE STILL THE SUPREME SQVEREIGNTY OF THIS NATION, THIS FACT
SEEMS TO BE A8 BITTER A8 GALL TO THE TASTE QF THE BUREAUCRATS WHD ARE
NOW LUSTING FOR THE POWER TO DICTATE BY DOING THE THINGS DESCRIBED IN
THE FOREGOING PART OF THIS LETTER, THEY CAN NOW GET THE POWER THEY
WANT, THEN SOON THEY WILL NO LONGER WAVE TO CONTEND WITH THE STATIC
THAT NOW COMES PROM THE AMERICAN PEOPLE, WHAT THE BUREAUCRATS HWAVE
FDRGOTTEN THOUGM I8 THE FACT THAT THE AMERICAN PEOPLE HAVE A VERY
UNJQUE wWAY OF PULLING TOGETHER WHEN THEY FEEL THEY HAVE BEEN PUSHED
FAR ENOUGH, THE AMERICAN PEOPLE WILL TAKE ON ODDS OF A THOUSANDFOLO
AND WIN, THEY WAVE DONE IT BEFORE AND THEY CAN DO IT AGAIN, MUCH OF
THE LAND EAST OF THE MISSISSIPPI RIVER WAS GIVEN IN PAYMENT OF
SERVICE TO THE MEN WWO SERVED IN THE AMERICAN REVOLUTIONARY WAR
BECAUSE AT THAT TIME THIS COUNTRY WAS 80 FAR IN DEBT THAT THERE WAS
NO OTHER WAY TO PAY THEM BUT TQ GIVE THEM LAND, THERE WERE NO
RESERVATIONS IN THOSE AGREEMENTS, ALL MINERAL RIGHTS, WATER, TOPSOIL
ANO EVERYTHING ON THAT LAND WENT FOR PAYMENT, THESE SAME LAWS STAND
TODAY UNLESS OTHERWISE STATED, THESE TOO ARE AGREEMENTS THAT HAVE THE
SAME VALIDITY A8 A TREATY, SINCE ALL THE RACES OF THIS NATION WAVE
FOUGHT TO KEEP THIS NATION FREE AND THE PEOPLE ARE THE GOVERNMENT AND
THE SUPREME SOVEREIGNTY OF THIS NATION, LET NOT A SINGLE SUPREME
COURT JUDGE OECIOE YOUR FATE OR THE AMERICAN DEPARTHENT OF JUSTICE,
THIS I3 NOT AN ISSUE FOR THEM TO ACT UPON, THIS 18 THE VERY REASON
THAT WE MWAVE ELECTED REPRESENTATIVES IN WASHINGTON, D,C, FOR THE
PEOPLE WHO HAVE LIVED IN TWIS NATION FDR ANY NUMBER OF GENERATIONS,
LET U8 NOT PORGEY THE PRICE THAT OUR FOREFATHERS PAID, HOW MARD THEY
WORKED TO KEEP THIS NATION FREE AND MAKE THIS- NATION THE GREATESY OF
ALL NATIONS, HER PRICE MAS BEEN WIGH BUT WER FRUITS HAVE BEEN SWEET,
A8 FOR THE PROBLEM AS IT NOW STANDS YOUR FATE I8 IN THE WANDS OF ONE
MAN, EACH AREA HAS ONE SUPREME COURT JUOGE, THIG I8 NOT THE CASE ONLY
IN THE BTATE OF MONTANA BUT IN EVERY STATE OF THIS NATION THAT MAS
WATER, IF YOU, THE PEOPLE, OON'T PROTECT YOURBELF NOW YOU WILL HAVE
NO ONE TO BLAME FOR THE LOSS OF YOUR RIGHTS AND LIBERTIES BUT
YOURSELVES, THE GOVERNMENTAL BUREAUCRATS WANT THESE WATER RIGHWTS FOR
THE OEVELOPMENT OF FUTURE ENERGY SUCH A8 COAL, OIL AND 80 FORTH, THE
THING WRONG WITM THIS IS THE FACT THAT TMEY WANT TO STEAL THEM AND
YOUR TAX DOLLARS ARE GOING TO PAY FOR THE DEVELOPMENT OF THESE
INDUBTRIES, THEN THEY WILL SELL THEM TO SOME COOPERATIVE OR BIG
INDUSTRY AND THEY IN TURN WILL TURN AROUND TO RAISE MONEY TO KEEP
GDING, THEY WILL SBELL STOCKS, BONDS AND GHARES, IF YOU CAN AFFORD
THESE STOCKS, BONDS AND SHARES, THEN YOU HAVE A CHANCE OF MAKING
MONEY BUT THE DOD8 ARE AGAINST YOU BECAUSE BEFORE YOU HEAR OF THEM
SOME WEALTHY POREIGN NATION SUCH A8 ARABIA OR JAPAN WILL ALREADY HAVE
PURCHASED THEM AND YOU THE LANDOWNER 18 STILL GOING TO PAY THE SAME
TAXES A8 YOU DIO BEFORE, IF YOU FEEL THAT THIS WRITER I8 PROJECTING A
PICTURE OF GLOOM, WAIT A LITTLE LONGER AND DD NOTHING AND GEE WHAT
THE FUTURE HAS IN STORE FOR YOU, NOW GENTLEMEN, WHAT KIND OF
REPRESENTATION 0O WE AMERICAN PEOPLE WAVE IN WASHINGTON, D,C, TWIS I8
SURELY THE EASIEST WAY TO LOOSE A CAMPAIGN AND ELECTION AND THE 0DOS
ARE AGAINST YOU, MR SENATOR AND CONGRESSMAN, BECAUSE IV WAS SELDOM
BEEN THAT ANYONE COULD STAY IN WASHINGTON, D,C, THAT LONG AND LIVE
OUT THEIR LIFE A3 A REPRESENTATIVE, DONIT FORGET YOU ARE MWAKING THE
LAWS 30 MAYBE FOR THE TIME BEING YOU ARE NOT OBLIGED TO OBEY THEM FOR
1T SEEME YOU ARE JUST MAKING THEM FOR THE PEOPLE TO 08EY, BUT ALL
THOSE YOU LOVE DON'T LIVE THERE AND NEVER WILL AND THE 0DOS THAT YOU
WILL BEC THERE FOREVER ARE AGAINST YOU ALSO 80 WHAT ARE YOU GDING TO
DO ABOUT THIS PROGBLEM? JOWN WOPKING UNIVERSITY HAS ONE OF TME MOST
QUTSTANOING ANCIENT HISTORY OEPARTMENTS IN THE WORLD AND IT I8 JUST A
FEW HILES FROM WASHINGTON, D,C, THERE I8 ALSO A DR BUSCH AT THE
UNIVERSITY OF MISSOULA IN MONTANA WHD WAS EXCELLENT KNOWLEDGE ON THIS
TYPE OF HISTORY, MOST OF THIS INFORMATION CAN BE OBTAINED IN THE
AVERAGE AMERICAN LIBRARY,

REPLY REGUESTED,
RESPECTFULLY YOURS,
GENEVIEVE E PETERS
8 BOUTH MAIN
CONRAD HT 39432S°
11818 EOT

MGMCOMP MGH .



577

Lsnwr Wem 2eivo®c
ﬂt« st 3/,/925
Gar?,

f Llovesr ok ARovira STen. MercHerw or
My BEHpLF twE FOLLOW/ING, AT Vald
DECLR RATIOY bR 7TESrImONT L

1. MYy NamE /S Juern K. fuorsces
Arry. car-cap  O0F Msoxca, M7

2. [ Réereesenrsr (Preresrsy ,/‘-n-¢/hk_.r.
Vewnern PRoy Turcs , pAvcvces At
Dixon STontrag~e.

2. Jne TurLy wWArere RIGHTT ALE
BLmoST EATIiRETES ‘recrermrinc i

( #cauireo Fy Derr. Joregnion &

Aetrminssfe~ ed by SFosriewo [omisarOr

Proseet)

— Lore 20 b, 19, 20,2022, K27
/8, +18N4., R. 2/ w., Enicy
J2l. 4 erner &+ 2meng —FeRf
or leceurwnsine rlewrs
4. ﬂeopﬂfﬂ/ﬂ'a A& COFr pop Lirvémriown
2 - Sorw - Lé6 e COTE 3
b £o- Porre Muste DEremAiuse e
EXT&Nr 10 WHCCH TO O&YArN ﬂf’mhl

sproonce & FEcrimony pr /8 rYPeea o

o WRrEn Rts. CAsEs , A7
PROPEEFIONAC /1> ORO LOGIIT rEEr,
() €neoew ox Proor: Tws sHireRe
A
BURDGr CIES  pIrd THE X-£ b
Hopaoer, O0rCE ITHG A7
Fusoer '° ma-r(/‘l - o~ e PHE
pPrlms FACIE cAIE /T Esr APCrw EO)
iva Bauogoer Per/rrrs ro ko,

e grnoRAlr 1O PROVE HAERWITE.



578

v Fwrs bAIr e cpn ExrPecr Fypr
THa S Wiee RIrEMPr to PRecesr
El/oENCcs o8 fop Mucws perare sr
ureo % Lo, 2F -
- dwec rrewer
= AL Vomiras Froampc PrROIECTS
~  PHNE rorsc prr #LL piortelss
Wea tow®mrr rupr r9€ 0crRmOONTS
LACK t1H& ROrpoorRcEr TP STHOS
THECE Abcweser ¢ TIHE Ewrear Om
YHEIZ Warem UcE€ . CLowseacamrty
rCT A RTPBRG 415 SHE ruie b Lecds
PR ThHe CeiogwncE gL to rules
Hserswiet- Pg B porCgonvs
CoMC s, e Fao. 9r¢t. covar
IS THEREPIRE B lorpeey /NALEIBrC
Forvbm  fox gy FROrecrrInv Ok rye
LI6M1L OF 140G REMAINING f/grea
wserns ,ﬁ OirrerdbAnys e'c"ﬂ‘fﬂ‘
INUAELr16pr7oN PR  Fife Fo#Crr,
Pwi Sonogm 0 Ppoox f Omoce o
=  PROOR OQoct wor proveer FhEre
Usernr £ Oesravopnsrs, Hycerr thay
EROCAD® S UBLTAATIFL Suumr pra RAYperyr
£g. Ad’bn Corrs =
L Simmey Reiremere Fusr NP Iwosiiomec .
CRVY SPFPLPoroO SHE (aes— Lear
IIV(L veo , Cti/vca @
~ AN SuRi&er mArran S A& £
REGUINRGE PREME~vOONT RESSORCSS
- THa NAMEere 45 Peonric: / W Arome_
ueerne (S Crlrmamacey; LArved ,
BCovimine mucs Prme 10 Monirsr

Rt EFEiriogrucd 0n Ppuries cLelmiwe



579

RienTre EFR/IIR € TVISE OF Yypom
eLie~t

Jue SeLERN- QCPenoovIs YOre
LONECICH YL CLAIML, MAKIAE /7
Venys O/px)cwecr For A LSINeE

P EZL R Tty R& rRESEeNNF  _mong
JRNy onE doergrr PR Wi&r2
EXCE PP PHOCE JNHOLE R6HTS SRE
K O0SE0 OV 7H#E SoME Frerné, pa
FrLs e CAriog rHe& RieNT T Jop/nTCs
trrzous ¥  frrdrz Or5rricrs,

JRI27 Grrrs ol Or/OF RiCTS, Evae.

— JHer MONT. Govarz NIR'S  Letreve_
Ipooe/rres PNIFYr A STHrE  CANAROr
REP N &SE Ly &RD. PC«prZAPA vy

. Due Proceis

- Lrrem RrIv. RRG QUM -PrePEr v
RIGHTS , #r LERTr rite Xlénr 1o
“456¢  watres. '

- BNt INFERIFERCNCE foriw EXICTIAC
WRréx R/6ars /)£ Bwrsreeco [fp
rANE PROIEGCToN I LOITIPntrd P

Oua PnocEss oOF Law

- WE SUFArir TN ERICO A FtHE
NATURE BA rHE LpiSlesrsr, 6/tew

FHE  IMNEQRUH Ty om e PARsies £

brvan Dok Privcire€s OF Euers £

pom  Pulle Pocicy pfRICs ABHIRS

BARGPIVING  Prrom B PottTion Bk

Lomress o, FTHE L@pbsmir  frict

Cawre Opmwsar o raa Jojv/08rz

Deperoprre /MM/#P/#& ok ripe

IMERECrIIn pr LTeme F proca

PR A ECCro e Feex / VWIciL Yiotqre



580

Oue Procacs gr (oW -
B Jusr lompancorien :

Jor Feo. f 47 Bavitirierows
FrRO/ /3 $H4E FOu/INE DE JFRIVAIE

PrIPENRFS /ﬁoc Puicc ck) witwoor

Just  cpmPENERYIIN . (.u—c R i

FMRT WRrER RTI. Bre Ltwci) ﬁfum)
BroEn FINE NRTHAE A iVren rrs.

WHERE p. UNSEM N FPaor Foaceo

ro fres /z BAPROORI ATE IHC I6 A

7O k6TE  ORE L/vem THANs C4AN

e Orvenreo om 2560, &4 /NO/yi10NNY

Ooronosny Sroros ¥o Lummpgm 73
4 N Aerert
BE40 dJuitameny ~ Of WIC RIGHTF .

Ay La®m sy PRSP LprcH

‘“Cawo surreranr ConeD Ju Iome

INS V&L Srdler? o QN 4cruge

el 2 P Ko Jusr ComrPearss riomw,

Cwit /5 Porricucincy
L4

rrne 1.
Coumr OCcue€ Dermrmmsrds
1P D JArDs6? @8 Pllorrew RISHIS,
B rRiese RIL., Corm@reao poorn
TG Uwrross RLI6WNS pliegeccd
ﬂe:cnuré frow e @y Feo.

N eENCcIEYr , 4 PREVIOUILY
ULV 08 /& M/ BO, e Flarpecey

OErenmirve&o | § r#ese ‘A punw

CHANIE Q REQUecr’od oA Beocirdle

WArem For Orade UsSer »my

JnOIViewu #cs

.

GRANIrED, Fie OLUSTITON I8 Briec

oV e V& Prrsoprrreyr ., YET tae
Prersnery L €kreanr TR jie fFaoemnorL)



581

2esTRVED Wetern RIswvrs JHJAVE
Apavern ey MapiHR&O0 DA
gLraves vH/€0 |

 fs @ cowseavewce Fpa GIIMILIH -
MErRr 7 e . PRIIITIES RT 747>
J/m & Fom A pH#e pCCsErr

P &Ire  Jetorruer Lo pPuiprisn E
PRETER S PopucMrion) AEEO P Pr
ey aresons Lo pn  Qeanvce s

INCOL Y @D brs Lo Devrmeimaarpesy

A i  fTVTL ST IO £ ™

¢t0 MW TEFAM Lons Qe pP/siaD

b. Twe Bemr sor Jucrice, TSN |~
s”;/ﬂ CoHPperri On I C HT RS gRecsree
For rwve rrncmeas /AL 2/0&0
2712 e TR/iIFES Fp Ipe EXTEN
T THE TRITEr O SNO) AVTED Fo
LFecome B PARFS PrLFznryre~>
1Twe PRIV GS /A Rt fQlreodt
BrNeY  JAe gerPRESE ATI0~ A
e WE Oemr, drF Jusrice.

W FuBmir AP~ pur FED.
GoVERM ey 1S P0E LEPRELENANVe
D BveEps pParncory EE ’f Aeamcy
Rermne rre covnr g AT IHe
CAME OBCcrs A rron pe g .

FHE Srmvrer pr Fracree  cAVVL 4
Q& L& &80 70 MENA TS, THE

R ONIEE O, 174 NP
o LOlLetr & Crawr

1% pRerresenr O~y prg Byctrer
//94' rre PV ERS .



582

ﬁe‘.fpfa’cr EULes B rrED

8’/1445 PP P
Qtriras = pt-- Lot
V¥4 Ll eslruB L . d’o?.

ﬂ,;,v’afu, 77 S5&o.
/ (v06) Sv3- 8677




-

- %ﬁ/»—;“*x- 5Poro
LLLM/MW sywée

s
(
/7

o

583

August 30, 1979
The Honorable John Melcher,
United States Semate and Chalrman
Senate Select Cammittee on Indian Affairs

We strongly objJected to the American Indlan Policy Revicw Commissfon Report

and the Department of Interior proposed depurtmental regulations restricting
water usage from steams originating on Indian Reservationg, :Now came the

water sults filed by the Departments of Justice and Interior to concern us,

Is tiiere no end to this feder&l hlnusment of cit.izens of t.he U‘ni‘tnd States? - -~

It appears by such contlrrued haressment t.hat the Departments of Interior and
Justice strongly support Indlan sovereignty over’any nér=tribal member or
property} It seems thatthe non-Indinn taxpayer mugt pey the bille for t.he
water law suits against them,”and then dig up the 'money to get legal
representation and court costs to defend themselves against a seeming endless
problem and frankly speaking a stacked deck, We belileve it 1s time to strongly
rebel against such diserimination, The following are important end seemingly
falr considerations: )

l. The water rights and water policies should be set by the individual States
and the States must continue to control water rights on private land,
Indian Reservations and otl;e;.Fodera‘l.'ht'ld.

LN A g

2, Flathead Lake and river are navigable bodiss of water and have handled
interstate commerce, The Indians should cwn no more, na less than
any other citizen of the United States, The Federal Government opened
up the former Flathead Reservation to homesteading and the non-Indian
population is much greater than the Indian population, whereas the latter
have tribal membership which includes a great number of somcalled Indians
with less than 508 Indian blood, The law suits and harassment about shore
line ownership, docks, etc., is a ridiculous condition, as well as the
Federal Court decisions upholding the right of the Flathead Tribal Government
to eharge a few for non-Indians fishing on Flathead Lake,

3. Subsurface water of a landowner, or springs or other water thereon have
long been considered to be of first priority to the landowner or person
first having need for such water for domestic use or irrigation, Beneficial
uses have long been a consietent gulde to water rights and this should
apply to al1'U, S, Citizens, Indians and non~Indians alike,

3,

The Interior and Justice Departments should drop their water suits and Flathead
lake shore suits against Montana Citizens, or pay the bill of all concerned
instead of just & selected race or few citizens, If this harassment continues,

no doubt it will increase in scope and into other areas, We beg the Congress

to then initiate and pass legislation to correct these matters along the above
1lines and in addition make Indians an< members of Indian Tribes full citizens

of the United States equal to other citizens wiith equal responsibilities as well
as benefits, As things now stand the Indians are in a position to lay claim to
the entire United States and the Departments of Int8rior and Justice will continue
to aid them,

Respectfully yours,
/- - ;




584

D/ i
%%J/M .
G
4 £¢ ¢
2 / o 5"’;’
< ;,j:j ., sk Treri
@ - 77?/6
e ers
‘b 2
‘52‘7"“44 & a?fé |
%/?, 77:41)’ izf“(‘f
Frenn /1:4[1 ;7/;“ :

‘ 756




585

WORMAR £. RESLER, Commissioner JOHN WUSTER, Commissioner + GEORGE W. WELLS, Commissioner
s T
ll?lﬂuﬂl xggs» NOBENT L. FLETCHER

rewsarer > x ; AN Atiorney
o (OUNTY OFDANDERS =~
TRICTHY Q. MeGOVERN - Ww§])\]13()F R!gn‘!}’nh‘wy C.E. ROSDAML
Supt. of Schools Coroner

Thompson Falls, Montana 59873
August 31, 1979

The Honorable John Melcher
United States Senate
Washington, D. C. 20510

Dear Senator Melcher:

I was sorry to have missed the water rights hearing in Ronan on
August 31, 1979. However, 1 would like to express my views on
the subject of that meeting.

I think as in the past we should do away with the reservations,

as we have been taking care of the RED Man long enough, and have
done him a great injustice by giving them everything and not lettins
him make his own way. And as far as a nation within a nation, how
can that be?

If it was not for the dumb white man paying taxes to take care of
them what would they do? I don't think anyone is entitled to their
rights and my right, as they are no super citizens as far as I'm
concerned. But if so why not pay the white man off and give the
reservations back to the Indian and let him make his own way and
give him nothing.

Sincerely,

GEORGE W. . WELLS
Sanders County Commissioner

NER:pd
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Jopiin, Mostars, D SEP * * 1ary

Sen. John Nelcher
Serate Indian Affairs
Senate Offlce Bldg.
Washington, D.C.

Testimony for the Hearing on Indian Water >
Righte

My name is John Duncan, Joplin, Montana, I am a farmer and
rancher in north=centrsl Montana, I wish to state my complaint
against the policy of the Dept. o_f Interior concerning the Indian
Water Right suit. ok ‘

) I hold in my possessidn secexral patents for desert entries
that were proved up with ditches made by the homesteaders and
water given to them by the U.S. Government for the express purpose
of irrlgtting their land. These lands ocould not be proved up
without water and the govermment stated clearly in the patent
that sufficient water was available for each parcel of land.

How can the governmment now clalm the water doeen't: g0 with the
.hm‘f

It 1s grossly unjust for the Dept. of Justice representative
to state that reserved Federal or Indian water rights are not
lost by non-use, but then states that white people's rights are
lost by non-use. Where is the equality before the law in such a
policy?

The inequity.of the policy that the defendants be required
to pay their lawyers for their c;wh defense as well as belng taxed
t0o bring the sult against themselves 1s so flagrant it borders on

ludicrous,

My feeling is that, for these reasons, as well as others

given in other testimony, this case should be dismissed.
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Thomas Lee, BOTIOE OF APPROPRIATION OF
Appropriator, WATER RIGHT.
, . 7iled April amd, 1903,
e Y " Recorded Book 71 Page’10.
The Public.
«0=0=0=0=

That the undersigned did on the 3nd day of April, 1903, appropr-
iate and claim, and doee by these presents appropriate, locate and
claim Pive (5) cublo feet per eecond of time legal measurement, of
the waters of Spring Oreek in the Oounty of Flathead, State of Montana
and did, on the above named date, mark at the point of intended diversion
by po.ting thereat a ocopy of this notice in a oonsploious place.

That said water is claimed for milling, electric power and irrigat~
ion purposes, and other useful and beneficial purposes and the place of
intended use is in 8ec. 34 Twp.30 Range 20.

8aid water 1s to be diverted and conveyed to said place by m
of a dam, flume and ditch said ditch to be 3 feet wide om bottom,
feet wide on top and 1 foot deep.

That the stream from which said diversion is to be made ias more
particularly desoribed as follows:

A mountain stream which sinks in Sec. 34 T. 30 R. 20 and measured frem
said point of diversion as an initial point, the following well know
natural objeots and pernament momuments are distant as follows

A Tocky ravine is digtant about 150 yards in a easterly direction.

And the undersigned hereby olaims a right of way over all unapprop~
riated lands of the united States through which said ditch and flume

shall pass.
8igned: Thomas Lee.
A{propgutor and
Claimant.

8tate of Montana
[}
Oounty of FPlathead

Thomag Lee, being first duly sworn, says: That he is the approp-
riator and claimant named in the foregoing notice of Appropriation, and
knows the contents thereof, and that all the matters and etatements
oontained therein are true.

Thomas Lee.

Bubsoribed and sworn to before me this 3 day of April, 1903,
Michel Therriault,
Fotary Publio in and for

Tlathead County, State of
(8BAL) . Montana.
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and
unmmbdnlmoﬂqduumdenmdlmcu&n
the County of Flathead, State of Moutana, and notice for said apgropristion has
been duly filed and recorded with the Clerk and & der of aaid C y in Book 71

» THEREPORE, KNOW ALL MEN BY THESE PRESENTS:

That the undersigned Appropristors and Claimants did on the /A day of
June, 1963, appropriate and claim, and do by these presents appropriate, Jocate and
claim an -ddmoul five (5) oubio feet per second of time of Jegal messuremant of the
waters of Spring Creek in theCounty of Flathead, State of Montana, subject to those
rights reserved to the Grantors in thet certain Warranty Deed between Norman M.
Stringleliow and Alvina fStringfellow, his wife, Grantars, and Everstt Gene Orem
and Anna Charlene Ovem, his wife, Grantees, dated 21 April, 1962, and recorded
in theoffice of the MNathead County Clerk and Recorder in Book 448 at pege 24, and
did, on the [ X day of June, 1963, mark the point of intended diversion by posting
lh-u.tcoopye this notice in & conspicuous place.

. The said water s cla.med for alectric power, & use, and other
useful and beneticial purposes, and the place of int«nded use i¢ in Sections 34 and 35,
Township 30 Morth, Range 20 Wut. M.P. M., Nathead County, Montans.

. Said water is to be divemsd and conveyed to said plade by means of 8 concrete
face earthtill dam twelve (12) foet high, thirty=two (32) fest wide and twelve (12)
inches thick, & twelve (mmmamom-m-mmymwuma
and one (1) foot deep.

mmmmmmmunwu“ummmw
follows, to-wit m-mhnh' begianiag on Columbia

|

wall known nstursl cbjects and permanent are distant as follows
mmma-umumamum ooraer of the
WQMdmlwmmum . Township 3 . Range

i'
g
i
3
;
if
f

resstvoirs, constructed, or to be constructed,
by them in apgropristing, and muuuuunurwqm‘-mmmmwnm
and snlazrge said dam, ditch and pipe whenever and wherever the same may be neces-
sary 10 convey the water hereby sppropriated.

WITHESS our heads at Kalispeil, Montana, this _/ . day of June, 1963.

Ort ut# /r//('jom: iy

>
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STATE OF MONTANA)
3 68,
County of Plathead )

EVERETT GENE OREM and ANNA CHARLENE OREM, having first been duly
sworn, depose and say that they are of lawful age and are the appropriators and
oclaimants of the order and water right mentioned in the foregoing notice of appro-
priation and claim and the persons whose names are subscribed thereto, as the
appropriators and claimants, that they know the contents of said foregoing notice
and thet the matters and things thersin stated are true.

(2:‘; s 22,; v 42-7@z,,u

Subscribed and sworn to before me this 724y you\f."iou.

Ofotarial Seal)
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Dupuyer, Montana 59432
September 27,1979

Chalrman, John Melcher <.
Select Committee on Indian Affairs
Washington,D.C. 20510

Dear Senator.-Hlelcher,

We are writing in regard to the Department of Justice law suit, in behalf
of the Indlans versus the water users off the Reservations. We are involved 1n
the Marias River suit.

It 1s a known fact that ranchers must have hay to keep thelr cattle alive
during the winter 1n thils country.Without 1rrigating water 1t is very hard to
raise an ample hay crop year after year. For an example: the winter of 1976-77
was a mild open winter here. When spring arrived there was very little snow pack
in the mountains therefore very little irrigation water, Due to very little water
we put up 2100 bales where we put up more then ten thousand bales on normal years.

It appears that Mother Nature, does or does not provide the bgiggest share of
our lrrigating water. The Federal Governrent and Indlans didn't have a thlng to do
with the lack of snow fall that year. Are we golng to be sued at some later date
over the raln and snow that falls on our lands?

Is the Federal Government golng to deny those of us who are industrious, water
to provide a llvelihood which the wealth of our state and natlon is tased?

It 1s only falr to remember that those who use water off the reservatlons
are producers and taxpayers. While those llving on the reservatlons live off the .
taxpayers of the United States and very few have the inclination or ambitlon to
use the water rights that they now have.

We urge your committee to get this expensivehnd dlscriminatory law sult dls-
missed.Should it go on, 1t will cause hard feellngs and further dlvlde our natlon.‘
Divided a Natlon can not stand! :

It would seem more approprlate for the Justic Iﬁartment to spend 1t's time
getting after the crimlnals that run wild in our nation.

We thank you for letting ﬁs express our opinlons on thils matter.

Sincerely yours,

rond £ Tl
a € /7wda7@w
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