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I. Questions Presented 

 May state and/or local governments impose ad valorem taxes on lands owned in fee by 

Indian tribes or their members within the exterior boundaries of an Indian reservation? 

 

II. Brief Answer 

 County of Yakima v. The Confederated Tribes and Bands of the Yakima Indian Nation, 

502 U.S. 251 (1992)(“Yakima”), held that where a clear expression of congressional intent to 

remove restraints on alienation can be identified, states may impose ad valorem taxes on once-

allotted lands owned in fee by an Indian tribe or its members.  The Ninth Circuit, as articulated in 

the case Lummi v. Whatcom County, 5 F.3d 1355 (9
th

 Cir.1993)(Lummi), has taken the Yakima 

analysis a step further and endorsed the equation “alienability equals taxability.”  In other words, 

according to Lummi, if a parcel is free from restraints on alienation, however those restraints 

came to be removed, it is taxable.  Thus state and local governments are apparently free to 

impose ad valorem property taxes on any fee lands owned by Indian tribes or their members.  

The Lummi court drew no distinctions between lands allotted pursuant to treaty and lands 

allotted pursuant to acts of Congress. 

 Lummi, however, is a poorly reasoned decision whose persuasive force has been sharply 

undercut by the subsequent United States Supreme Court case Cass County v. Leech Lake Band 

of Chippewa Indians, 425 U.S. 103 (1998)(“Leech Lake”), and the Sixth Circuit's ruling in 

Keweenaw Bay Indian Community v. Naftaly, 452 F.3d 514 (6
th

 Cir.2006), cert. denied --- S.Ct. 

----, 2006 WL 2783702, 75 USLW 3177 (U.S. Nov 27, 2006) (NO. 06-429).  I believe strong 

arguments exist, which I will detail below, as to why Lummi should be overturned or limited to 

its facts.  As it stands, however, it remains the law of the Circuit. 

 Despite Lummi, though, the Washington State Supreme Court's ruling in Snohomish 

County v. Seattle Disposal Co., 425 P.2d 22 (Wash.1967)(“Snohomish County”), may be 

sufficient to preclude the imposition of ad valorem taxes on Indian lands located on the [client’s 

reservation].  That case found that [a specific federal statute], which governs lease terms for 

Indian lands on [various reservations], constituted a restraint on alienation sufficient to divest the 

State of Washington of jurisdiction (including the power to tax) over Indian-owned lands on 

those reservation, specifically including fee parcels of former allotment lands acquired by a tribal 

government.  Although Snohomish County involved [another tribe] I can see no reason why it is 

not fully applicable to the [client tribe] as well. 

 

III. Analysis 

 

1. Taxability of Indian-owned Fee Lands 

 State jurisdiction to tax Indian land and property has been a vexed question in this 

nation's jurisprudence.  In 1832, the United States Supreme Court established the bright-line rule 

that the “several Indian nations [constitute] distinct political communities, having territorial 

boundaries, within which their authority is exclusive....” Worcester v. Georgia, 31 U.S. (Pet.) 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=470&FindType=Y&SerialNum=1800140351
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515, 556-557 (1832).  But Congress and the Court have spent the last 175 years blurring this 

clear divide between the authority of tribes and the authority of states.  State taxing authority has, 

however, remained an area in which the Court in particular has generally opted for more 

categorical rules.  See, e.g.,  Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973); Montana v. 

Blackfeet Tribe, 471 U.S. 759 (1985); Yakima, 502 U.S. 251.  The gist of these cases has been 

the development of the principle that “[s]tate and local governments may not tax Indian 

reservation land absent cession of jurisdiction or other federal statutes permitting it.” Leech 

Lake, 425 U.S. at 110.  Moreover, state authority to tax Indian lands exists only when Congress 

has made its intent to allow such taxation “unmistakably clear.”  Yakima, 502 U.S. at 258. 

 Despite this strong language, courts have not been shy about finding unmistakable 

congressional clarity sufficient to allow state taxation of Indian-owned fee lands.  In Yakima, the 

United States Supreme Court addressed a claim brought by the Yakima Nation
1
 seeking to 

prevent Yakima County from foreclosing on certain properties, including some owned in fee by 

the Nation and its members, for failure to pay ad valorem and excise taxes the county claimed 

were due and owing.  The Court found that the General Allotment Act of 1887, 24 Stat. 388, as 

amended, 25 U.S.C. §331, et seq. (“GAA”), represented Congress' unmistakable intent to allow 

lands allotted pursuant to the GAA's authority to be subject to state-authorized ad valorem 

taxation, Yakima, 502 U.S. at 258-59, and to be amenable to involuntary sale as a consequence 

of the non-payment of those taxes.  Id. at 263-64.  Thus the Court found the county entitled to 

impose its ad valorem taxes on the fee lands held by the Yakima Nation and its members.  Id. at 

267-68.  Given the sweep of the GAA and the sheer scale of the lands allotted pursuant to its 

authority, this is a devastating holding for many efforts to shield once-allotted and subsequently 

re-acquired land from state taxation.  Yakima did not, however, speak to the taxability of lands 

made alienable by mechanisms other than the GAA.  See Leech Lake, 425 U.S. at 112 (“In 

Yakima, we considered whether the GAA manifested an unmistakably clear intent to allow state 

and local taxation of reservation lands allotted under the GAA and owned in fee by either the 

Yakima Indian Nation or individual Indians”)(emphasis added). 

 The United States Supreme Court had occasion to analyze Yakima in its 1998 decision in 

Leech Lake.  Leech Lake involved a challenge brought by a Minnesota tribe contesting the 

assessment of state law-based ad valorem taxes on fee parcels it owned.  The tribe's lands had 

originally been allotted pursuant to the Nelson Act of 1889, 25 Stat. 642, §3 of which provided 

for the allotment of erstwhile tribal lands to individual Indians under the terms of the GAA, and 

§§ 5 and 6 of which provided for the sale of former tribal pine and “homestead” lands to non-

Indians.  In the 1970s, the tribe began an aggressive land re-acquisition program, buying up 

allotted lands in fee to expand the tribe's land base.  After Yakima was handed down, Cass 

County began to assess ad valorem property taxes on the tribe's fee parcels.  Under protest and to 

avoid foreclosure, the tribe paid the tax bills and then filed suit to contest the county's authority 

to levy the taxes.  Leech Lake, 524 U.S. at 107-109. 

                                                 
1
It is my understanding that the Nation's preferred spelling is “Yakama” rather than “Yakima.”  To avoid confusion, 

however, I will use the Supreme Court's spelling for purposes of this memo. 
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 In reaching the conclusion that the tribe's re-acquired lands were taxable, the Leech Lake 

Court examined the structure of the Nelson Act, and the holdings in Yakima and Goudy v. 

Meath, 203 U.S. 146 (1906).  524 U.S. at 110-113.  The Leech Lake Court found that Yakima 

and Goudy together stood “for the proposition that when Congress makes reservation lands 

freely alienable, it is unmistakably clear that Congress intends that land to be taxable by state 

and local governments, unless a contrary intent is clearly manifested.”  524 U.S. at 113 (internal 

quotations omitted)(emphasis added).  Thus, as the Nelson Act provided for the free alienation of 

tribal lands, the Leech Lake Court concluded that the principles of Yakima and Goudy meant 

that when the Minnesota tribe re-acquired those lands in fee, it took them subject to ad valorem 

taxation by the county.  524 U.S. at 113.  The Leech Lake Court also rejected the tribe's assertion 

that its re-acquisition of the lands revived their pre-allotment immunity from taxation, an 

immunity that had (in the tribe's view) merely lain dormant while the lands were out of tribal 

control.  Instead, the Leech Lake Court found that only a clear statement of Congress could re-

impose restraints on taxation that Congress had unmistakably removed.  Id. at 113-114. 

 Despite the fact that both Yakima and Leech Lake ruled against tribal assertions of tax 

immunity, it merits mention that in both cases the Court found clear statements of congressional 

intent to remove restrictions on alienation, and that both cases found that the existence of such 

statements of congressional intent to be crucial to the inquiry into a state's ability to tax Indian 

lands.  The Ninth Circuit, in its 1993 Lummi decision, was not so scrupulous. 

 In Lummi, the Ninth Circuit refused to find any legal significance in the fact that the 

Lummi Tribe's lands had been allotted pursuant to treaty rather than to the GAA or other act of 

Congress as it pertained to the question of state authority to tax tribally-owned fee land.
2
  Rather, 

the Lummi court read Yakima (and Goudy) to make the fact of alienability – not the mechanism 

by which land became alienable (treaty, act of Congress, executive action, etc.) – to be the 

touchstone of the inquiry into a parcel's taxability.  Lummi, 5 F.3d at 1357.  That is, the Ninth 

Circuit reasoned, if Indian-owned fee land was alienable – irrespective of how it came to be so - 

it was taxable.  The Lummi court recognized that this sweeping conclusion “may be hard to 

square with . . . [Yakima's] requirement . . . that Congress' intent to authorize state taxation of 

                                                 
2
Judge Beezer dissented from the panel's decision on the ground that Yakima's articulation of the principle 

alienability equals taxability was predicated on the expression of congressional intent found in the GAA, while the 

Lummi land at issue in the case at bar had been allotted pursuant to the Treaty of Point Elliott.  Lummi, 5 F.3d at 

1360.  As Judge Beezer put it: 

 

There is an appealing simplicity to the proposition that alienable land is taxable land.   

Unfortunately, federal Indian law does not have a simple history; no amount of wishing will give 

it a simple future.  Yakima Indian Nation is a case of statutory interpretation which presents a 

detailed analysis of the language and structure of the GAA as it applies to allotments and patents 

issued under its particular provisions.   Through its analysis, the Supreme Court found Congress' 

unmistakably clear intent to permit state taxation of reservation fee lands allotted under the Act.  

The same type of analysis must be applied to an allotment or assignment made under other 

statutory authority 

 

Id.  Judge Beezer would have remanded the case for a closer analysis of whether that Treaty and statutes pertaining 

to it (specifically 25 U.S.C. §372) evidenced the requisite congressional intent to authorize state taxation.  Id. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1992022722&ReferencePosition=691
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Indians must be unmistakably clear.” Id. at 1358.  But the Lummi court found that Yakima 

compelled its conclusion nevertheless.  Thus, in the Ninth Circuit at least, the law currently holds 

that any alienable lands owned in fee by Indian tribes or their members are taxable under 

applicable state law. 

 I believe, however, that Lummi is ripe for reconsideration.  In the first place, its gloss on 

Yakima as standing for the principle that “alienability equals taxability” has been undercut by the 

Supreme Court's formulation in Leech Lake that Yakima was a case allowing the assessment of 

“ad valorem taxes on reservation land owned in fee by individual Indians or the tribe and 

originally made alienable when patented in fee simple under the GAA.”  Leech Lake, 524 U.S. at 

109 (emphasis added).  I find the italicized language important because it indicates that the 

Leech Lake Court found the manner in which tribal land had been allotted to be significant – in 

other words, that an expression of congressional intent is key.  Moreover, though this point 

apparently escaped the Lummi panel, the Yakima Court itself recognized the possible 

significance of the manner of allotment, when it remanded the case for further consideration of 

both the Yakima Nation's factual assertion that some of the parcels in question had been allotted 

other than through the application of the GAA, “and the prior legal question whether it makes 

any difference.”  Yakima, 502 U.S. at 270. 

 This interpretation of the flaws of Lummi draws strong support in (and is, in part, taken 

from) the Sixth Circuit's recent decision in KBIC.  KBIC involved a claim for tax immunity for 

fee lands owned by a tribe and its members brought by a Michigan tribe whose lands were 

originally allotted pursuant to treaty.  The KBIC court surveyed Yakima and Leech Lake, and 

found them to stand squarely for the proposition that the crucial inquiry is whether there is a 

clear congressional expression of intent to allow state taxation of alienable lands.  452 F.3d at 

530-31.  KBIC therefore flatly disagreed with Lummi on the ground that Lummi simply got the 

standard wrong.  452 F.3d at 531 n.4.  KBIC also found that a treaty itself cannot be grounds for 

finding state authority to tax because a treaty, standing alone (i.e., without subsequent 

congressional action related to it), is simply not an act of Congress.  Id. at 530-531.  Thus, after 

surveying the record and finding no subsequent congressional action pertaining to the 1854 

Treaty or the allotted lands, and certainly none manifesting a “clear congressional intent” to 

allow state taxation of the allotted lands, the KBIC court found the tribe's and its members' fee 

lands to be exempt from state taxation. Id. at 533.  KBIC was explicit in the basis for its decision: 

 

We realize that the case turns on the formality of whether land was allotted and made 

alienable through an act of Congress or through some other source, such as the President.   

Supreme Court jurisprudence makes clear, however, that only Congress has the power to 

authorize state taxation of American Indian reservation land.   If land becomes alienable 

through the clear intent of Congress, as manifested by statute, such land is also taxable.   

If land becomes alienable through another source, Congress simply has not spoken as to 

whether that land should be taxable. 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1992022722&ReferencePosition=691
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Id.  I believe KBIC's approach is superior to Lummi's.  It is much more rigorous, and better 

grounded in United States Supreme Court precedent. 

 In re Kaul, 4 P.3d 1170 (Kan.2002)(“Kaul II”), is another case that stands in direct 

contrast to Lummi's analytic framework (though Kaul II does not name names).  Where Lummi 

read Yakima to make alienability the alpha and omega of the taxability inquiry, the Kaul II court 

expressly found Yakima to mean that “alienability of land is not the sole test for the imposition 

of ad valorem taxes on property held by members of Indian tribes.”  4 P.3d at 1175-76 (emphasis 

added).  Rather, in Kaul II's formulation, Yakima mandates a two-step inquiry. 

 

First, Congressional intent to allow the imposition of ad valorem taxes upon the property 

must be found.   Second, the taxing authority must examine the treaties and laws under 

which the tribal lands at issue were allotted to determine if the federal restrictions on 

alienation and taxation of tribal lands have been removed. 

 

Id. at 1176.  Although Kaul II formulates its test a bit differently from that of the KBIC court, I 

believe the underlying principle is the same – a recognition of the need for a particularized 

inquiry into the history of an allotted parcel.  While the end result of this process ultimately may 

be the endorsement of state authority to tax (as it proved to be on the facts of Kaul II, id. at 

1178), this approach is also much better attuned to the myriad complexities of federal Indian law 

and policy. 

 Goudy v. Meath, 203 U.S. 146, a case relied on by Yakima, Leech Lake, and Lummi, and 

discussed in KBIC, is not to the contrary.  Indeed, it is a paradigmatic example of particularized 

inquiry.  Goudy arose from an assertion of state tax immunity by a member of the Puyallup Tribe 

whose land was allotted pursuant to the 1854 Treaty of Point Elliott.  As the Goudy Court 

explained, the Treaty of Point Elliott specifically provided for allotment of tribal lands, with 

restrictions on both the alienation and encumbrance of allotted parcels to remain in place unless 

and until: a) the land subject to the treaty was enclosed within the boundaries of a state; b) that 

state legislature acted to remove those restrictions; and c) Congress ratified the state action 

removing the restrictions.  203 U.S. at 146-47.  The Goudy Court conducted a thorough 

assessment of the record and concluded that all of the necessary prerequisites had been satisfied 

to allow the free alienation, and thus taxation, of Mr. Goudy's allotted land.  Specifically, the 

Goudy Court determined that: 1) in 1886, Mr. Goudy received a patent to a parcel of allotted 

land under the terms of the Treaty of Point Elliott; 2)  in 1889, the new state of Washington 

enacted, in its first legislative session, a law providing for the removal of restraints on alienation 

and encumbrance of lands held by Indians “in severalty” within the state's boundaries; and 3) 

in1893, Congress enacted a law authorizing the creation of a commission to supervise the sale of 

lands allotted pursuant to the Puyallup's treaty, with the caveat that the Indian allottees holding 

patents to any of the land selected for sale by the commission shall not be entitled to alienate 

their lands for the 10 years after enactment of the law.  Id. at 146-148.  Consequently, the Goudy 
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Court held that Mr. Goudy's land was properly taxable under Washington law.  Id. at 150.
3
 

 The particular factual findings concerning subsequent congressional action explain why 

Goudy allowed taxation while KBIC prohibited it where both of the subject reservations were 

allotted pursuant to treaty.  Moreover, a close reading of Goudy indicates that the Lummi court's 

reliance on it for the proposition that “even though [an Indian] receives his property by treaty, 

[he must] accept the burdens as well as the benefits of land ownership[,]” 5 F.3d at 1358, is 

simply misplaced.
4
  Lummi reads Goudy to the effect that it was the GAA upon which Goudy 

relied in finding congressional consent to alienation.  Lummi, 5 F.3d at 1357-58 (the GAA 

theoretically imposing both these burdens and benefits).  This point is important because if the 

GAA itself was the congressional act authorizing alienability (and thus taxation) in Goudy, then 

the fact of allotment by treaty is indeed irrelevant.  But I believe the Lummi court's reading is 

incorrect.  A better reading is that Goudy referenced the GAA to show that, pursuant to that Act, 

Mr. Goudy was personally subject to Washington state laws unless he or his property were 

otherwise exempted.  As the Goudy Court articulated: 

 

Among the laws to which the plaintiff as a citizen became subject [by operation of the 

GAA] were those in respect to taxation.  His property, unless exempt, became subject to 

taxation in the same manner as property belonging to other citizens, and the rule of 

exemption for him must be the same as for other citizens, that is, that no exemption exists 

by implication, but must be clearly manifested. 

 

203 U.S. at 149 (emphasis added).  Reviewing the procedural history discussed above, the 

Goudy Court concluded that the implementation of Congress' 1893 act pertaining to allotted 

Puyallup lands represented the removal of Mr. Goudy's exemption from taxation, leaving him 

(due to the otherwise applicable provisions of the GAA) susceptible to taxation on the same 

terms as other Washingtonians.  Id. at 149-150.  Thus, despite the assertion in Lummi, it is the 

1893 Act, not the GAA, that Goudy finds to be the final necessary component allowing for 

taxability.  See also Goudy v. Meath, 80 P. 295 (Wash.1905)(the case below, which makes 

absolutely no mention whatsoever of the GAA). 

 To be fair to the Lummi court, I believe the Yakima Court's analysis of Goudy commits 

the same error.  See Yakima, 502 U.S. at 263 (reading Goudy to hold that §5 of the GAA is the 

basis for the alienability of Mr. Goudy's land).
5
  Nevertheless, the consequences of this error are 

                                                 
3
The Goudy Court also found probative the fact that that the Secretary of the Interior, in 1903, specifically found 

that all of the conditions of the Puyallup's treaty had been satisfied and that upon the (then-impending) expiration of 

the 10 year waiting period imposed by the 1893 Act, “the Puyallup Indian allottees will have power to lease, 

encumber, grant, and alien [sic] the same in like manner and like effect as any other person may do under the laws 

of the United States, and of the state of Washington.”  Id. at 148 (internal quotations omitted). 
4
This fact may help explain why the Lummi court found that proposition “hard to square with the requirement, 

recently approved by the [Yakima] Court, that Congress' intent to authorize state taxation of Indians must be 

unmistakably clear.”  5 F.3d at 1358. 
5
It is also worth noting in this context that while Leech Lake also invokes Goudy in support of its ruling on 

taxability, it nowhere construes Goudy as a case turning on the GAA.  See Leech Lake, 524 U.S. at 111-114. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1992022722&ReferencePosition=691
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much more serious in Lummi than in Yakima.  Yakima involved lands indisputably allotted 

pursuant to the GAA.  Thus even if Goudy does not say what Yakima says it says, the underlying 

principle of Yakima's analysis (congressional consent to alienability leads to taxability) is not 

fatally wounded.  In Lummi, however, the tribe's lands were on exactly the same footing as the 

Puyallup lands at issue in Goudy.  The Goudy Court carefully considered the terms of the Treaty 

of Point Elliott in reaching its conclusion (that Congress had authorized the removal of restraints 

on the alienation of allotted Puyallup land).  But Lummi's reading of Goudy allowed the Lummi 

court to avoid engaging with the actual language of the Lummi's treaty.  Thus a misapprehension 

of the logic of Goudy - logic specifically invoked by the Lummi court (see 5 F.3d at 1358) – 

calls into the question the gravamen of the Lummi opinion (that the manner of allotment is 

irrelevant and alienability is all). 

 This weakness is of extreme importance to [the client], whose lands – like the Puyallup's 

and the Lummi's - were allotted pursuant to the Treaty of Point Elliott.  A brief discussion of that 

treaty is warranted here.  Article 7 of that treaty authorized the President of the United States, at 

his discretion, to allot the lands of the reservations created by the treaty “on the same terms and 

subject to the same regulations as are provided in the sixth article of the treaty with the Omahas, 

so far as the same may be applicable.”  Article 6 of the 1854 Treaty with the Omahas set forth 

various technical regulations pertaining to lands to be allotted, and also specified that all lands 

allotted under its authority “shall be exempt from levy, sale, or forfeiture, which conditions shall 

continue in force, until a State constitution, embracing such lands within its boundaries, shall 

have been formed, and the legislature of the State shall remove the restrictions.”  Article 6 

concluded with the proviso that “[n]o State legislature shall remove the restrictions herein 

provided for, without the consent of Congress.”  Clearly, therefore, and as the Goudy Court 

recognized, the Treaty of Point Elliott contained an express exemption from state taxation for 

allotted lands.  To remove the exemption, not only must a state act to lift those exemptions – 

which Washington did in its first legislature – but Congress must then ratify the state action. 

 Goudy, as discussed above, found such ratification, as it pertained to Puyallup lands, in 

the 1893 Act.
6
  That 1893 Act, however, did not pertain to [the client] (or the Lummi, for that 

matter).  Nor have I been able to find any other authority to suggest that Congress ever ratified 

Washington's 1889 Indian jurisdiction law as it pertains to the lands of [the client’s reservation].  

In light of the absence of such congressional action, I believe the allotted lands of [the client] are 

in same restricted status as those of the Keweenaw Bay Indian Community in KBIC, and that 

Yakima and Leech Lake actually compel the conclusion that allotted lands [on the client’s 

reservation], owned in fee by either [the client] or its members, should in fact be exempt from 

state taxation as a matter of federal law.  As it stands, however, Lummi nevertheless requires a 

contrary conclusion as a matter of Circuit law (if not logic). 

 Even if Lummi's simple “alienability equals taxability” formulation remains the law of 

the Circuit, however, I believe there are two additional, interrelated arguments that [the client] 

may be able to advance to defeat state taxation of the fee lands of [the client] or its members.  

                                                 
6
Lummi obviously held such ratification to be irrelevant to the status of Lummi lands. 
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The linchpin of these arguments may be found at [a particular federal statute].  That statute 

reads: 

 

[n]otwithstanding any other provision of law, any Indian lands on [certain reservations] 

in the State of Washington, may be leased by the Indians with the approval of the 

Secretary of the Interior, and upon such terms and conditions as he may prescribe, for a 

term not exceeding twenty-five years:  Provided, however, That such leases may provide 

for renewal for an additional term not exceeding twenty-five years, and the Secretary of 

the Interior is hereby authorized to prescribe such rules and regulations as may be 

necessary to carry out the provisions of this section. 

 

(Emphasis in original.)  The Washington Supreme Court has construed this provision to be a 

federally-imposed restraint on the alienation of Indian-owned land on [another reservation].  

Snohomish County, 425 P.2d at 26.  As the statute specifically references [the client’s 

reservation] as well, [the client] seems well-positioned to assert that, as a matter of federal law, 

this provision renders lands owned in fee by [the client] not freely alienable.  As such, Lummi's 

holding that alienability is the key to taxability would actually seem to cut in [the client’s] favor. 

 Moreover, the Washington Supreme Court's Snohomish County decision found that, as a 

matter of state law, and pursuant to the terms of R.C.W. §37.12.060, [the relevant federal statute] 

constituted a restraint on alienation sufficient to deprive the county of jurisdiction to tax a parcel 

of fee land [another tribe] had purchased in a tax sale in 1963.  425 P.2d at 26.  To reach this 

conclusion, the Snohomish County court examined the state of the law defining Washington's 

jurisdiction over Indian lands and people within its borders.  First, the court rejected the county's 

assertion that the GAA itself provided authority for the imposition of state-based property taxes.  

Finding that [the other tribe’s reservation] had been allotted pursuant to the Treaty of Point 

Elliott rather than the GAA, the court found the county's invocation of the GAA flatly inapposite.  

425 P.2d at 25.  Next, the court considered R.C.W. §37.12.060, the statute enacted by the State 

of Washington to accept the jurisdiction conferred on the state by P.L. 280.  R.C.W. §37.12.060 

specifically disclaims state jurisdiction - including the power to alienate, encumber or tax - over 

“any real or personal property, including water rights and tidelands, belonging to any Indian or 

any Indian tribe, band, or community that is held in trust by the United States or is subject to a 

restriction against alienation imposed by the United States....”  (Emphasis added.)  That statute 

also disclaims any right of the state “to adjudicate, in probate proceedings or otherwise, the 

ownership or right to possession of such property or any interest therein....”  In other words, if a 

parcel belonging to an Indian tribe or individual is subject to a federal restraint on alienation, 

Washington law expressly precludes the state from taxing it (and, a fortiori, from foreclosing on 

it).  Looking to the plain text of [the relevant federal statute], the Snohomish County court found 

precisely such a restraint.  Consequently, it held that R.C.W. §37.12.060 divested the state of 

jurisdiction to, inter alia, tax any Indian-owned lands on [the other tribe’s reservation].  425 P.2d 

at 26.  Crucially, Snohomish County specifically held that the mere fact of acquisition by the 
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tribe was sufficient to reinstate the restraint of [the relevant federal statute], even though the 

parcel in question was completely unencumbered when [the other tribe] purchased it.  Id. 

 The logic of Snohomish County seems to apply directly to once-allotted fee lands owned 

by [the client] as well.  It is important to note, though, that this theory is not likely to support the 

shielding from taxation of fee land held by tribal members.  While R.C.W. §13.12.060 disclaims 

jurisdiction over the restricted lands of both tribes and individuals, the essential restraint under 

the Snohomish County approach is found in [the relevant federal statute], which speaks of 

imposing a leasing restriction on the “Indian lands” of, inter alia, [the client’s reservation].  [The 

relevant federal statute], however, does not itself define the term “Indian lands.”  I have found no 

authority speaking to the question of what, for this purpose, is the best of the varying definitions 

of Indian lands found in federal statutes, but I believe the definition contained in 25 U.S.C. §81 

is the most likely candidate.  I reach this conclusion by comparing the secretarial approval 

provisions of [the relevant federal statute] and §81, and the implementing regulations codified at 

25 C.F.R. §162, et seq., which cite to both §81 and [the relevant federal statute], among others, 

as their source of statutory authority.  25 U.S.C. §81's definition of “Indian lands” includes both 

trust lands and also those lands “the title to which is held by an Indian tribe subject to a 

restriction by the United States against alienation.”  (Emphasis added.)  I recognize that there is 

something of a circularity problem presented by trying to use a definition predicated on the 

existence of a restraint (§81) to prove the applicability of that restraint (via [the relevant federal 

statute] to lands owned in fee by [the client]), but the clarity of the restraint imposed by [the 

relevant federal statute], and the fact that Congress did not specifically limit it to “lands held in 

trust” where Congress clearly knew how to do so (see, e.g., §81 itself) seem to counsel in favor 

of the reading I suggest. 

 Thus if the restraint found in [the relevant federal statute] is construed in light of 25 

U.S.C. §81's definition to apply only to fee lands held by a tribe, then lands owned in fee by 

individual tribal members are not shielded by the restraint in [the relevant federal statute], and 

thus are outside the sweep of the ruling in Snohomish County.  A more expansive definition of 

“Indian lands” is found at 25 U.S.C. §4302 (dealing with tribal business development), which 

includes within its ambit all lands encompassed by the definition of “Indian country” in 18 

U.S.C. §1151.  But even this definition is not a panacea.  18 U.S.C. §1151, which defines “Indian 

country” to include “all land within the limits of any Indian reservation under the jurisdiction of 

the United States Government” (emphasis added), poses an even larger circularity problem than 

the one identified above in that it is exactly the question of the jurisdiction of the United States 

(as opposed to that of a state) that is at issue here.  Moreover, because of the general reluctance 

currently displayed by both courts and the executive branch of the United States to construe 

federal responsibilities to tribes expansively, it seems extremely unlikely that a court would 

interpret [the relevant federal statute] in light of 25 U.S.C. §4302 rather than 25 U.S.C. §81. 

 In any event, it is also true that Snohomish County is not the world's most closely-

reasoned or citation-rich opinion.
7
  Moreover, the persuasiveness of its reliance on the mere fact 

                                                 
7
It does, however, accurately cite to LaMotte v. U.S., 254 U.S. 570, 577 (1921), for the proposition that a secretarial 
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of tribal re-acquisition (in fee) is diminished by subsequent court pronouncements.  See, e.g., 

Sherrill v. Oneida Indian Nation, 544 U.S. 197, 214 (2005); Leech Lake, 524 U.S. at 114; 

Lummi, 5 F.3d at 1359.
8
   It is also true that Snohomish County is ultimately a case about a 

state's jurisdiction to zone rather than its jurisdiction to tax – a difference that both the United 

States Supreme Court and the Ninth Circuit have found significant, particularly in light of the 

more narrow focus of Yakima.
9
  But Snohomish County nevertheless currently remains good law 

in the state of Washington,
10

 and appears to be squarely on point (at least for the crucial question 

of the existence of a restraint on alienation) for lands owned in fee by [the client]. 

 

IV. Conclusion 

 The law of the Ninth Circuit is less favorable than that of the United States Supreme 

Court when it comes to shielding fee lands owned by Indians and tribes from state ad valorem 

taxation and foreclosure.  To the extent that freedom from state taxation and/or consolidation of a 

tribe's land base is of paramount concern, the most direct remedy for this situation is to seek to 

have all tribally-owned fee parcels taken into trust under the authority of 25 U.S.C. §465 as 

quickly as possible.  This land-into-trust process, of course, is both a slow and a costly one.  In 

the interim, and as detailed above, there are some colorable arguments that can be made to avoid 

liability for ad valorem property taxes.  In light of existing Ninth Circuit precedent, however, the 

chance of success of any of these arguments is entirely unclear.  Unfortunately, therefore, the 

most likely conclusion is that fee lands will be held to be subject to state-based ad valorem 

taxation. 

                                                                                                                                                             
approval provision regarding leasing is indeed a restraint on alienation (albeit a comparatively small one). 
8
Credit is due Lummi for anticipating the Leech Lake Court's identification of the land-into-trust provisions of 25 

U.S.C. §465 as being probative on the question of the effect (or, more accurately, lack thereof) on taxability of mere 

Indian re-acquisition in fee of allotted lands, absent those lands being taken back into trust or made subject to some 

other particular indicator of federal intent to preclude state taxation.  As it pertains particularly to [the client’s 

reservation’s] lands, however, I would contend that [the relevant federal statute] a represents exactly such a 

particular indicator, taking [the client’s] lands outside the more generalized analytic framework of Lummi and Leech 

Lake. 
9
It bears repeating, though, that in reaching its conclusion about zoning, the Snohomish County court also 

specifically declared that “the state is without authority to encumber or tax” the Tribes' after-acquired fee parcel.  

425 P.2d at 26. 
10

The Washington Supreme Court's decision in Anderson & Middleton Lumber Co. v. Quinault Indian Nation, 929 

P.2d 379 (Wash.1996)(“A&M Lumber”), is not to the contrary.  A&M Lumber considered the non-Indian plaintiff's 

efforts to vindicate through a partition action its partial interest in a parcel of fee land that had originally been 

allotted under the provisions of the GAA.  After the institution of the suit, the Quinault Indian Nation acceded to 

several of the partial interests in the parcel.  The Washington Supreme Court, citing Lummi, held that the Nation's 

re-acquisition of the parcel did not operate to re-impose restraints on alienation sufficient to bar the partition action,  

929 P.2d at 383, and found that, under Yakima, it retained in rem jurisdiction over the parcel sufficient to adjudicate 

the controversy over the parcel.  Id. at 384.  These conclusions are reasonable in light of Yakima and the 

identification by the A&M Lumber court of the GAA as the source of allotment authority.  But Snohomish County, 

as discussed above, turned on the applicability of a specific federal statute not relevant to A&M Lumber.  In 

addition, the Snohomish County court specifically found the GAA irrelevant to its analysis.  Consequently, the two 

cases are quite distinguishable. 
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